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THURSDAY,  JUNE  30,  1994 

House  of  Representatives, 
Subcommittee  on  Intellectual  Property 

AND  JUDICL\L  ADMESflSTRATION, 

Committee  on  the  Judicl\ry, 

Washington,  DC. 

The  subcommittee  met,  pursuant  to  notice,  at  10  a.m.,  in  room 
2237,  Rayburn  House  Office  Building,  Hon.  William  J.  Hughes 
(chairman  of  the  subcommittee)  presiding. 

Present:  Representatives  William  J.  Hughes,  Don  Edwards, 
Romano  L.  Mazzoli,  Xavier  Becerra,  Carlos  J.  Moorhead,  and 
Howard  Coble. 

Also  present:  Hayden  Gregory,  counsel;  Edward  O'Connell,  as- 
sistant counsel;  Phyllis  Henderson,  secretary;  and  Joseph  Wolfe, 
minority  counsel. 

OPENING  STATEMENT  OF  CHAIRMAN  HUGHES 

Mr.  Hughes.  The  Subcommittee  on  Intellectual  Property  and  Ju- 
dicial Administration  will  come  to  order. 

Good  morning  and  welcome  to  this  morning's  hearing. 

The  Chair  has  received  a  request  to  cover  this  hearing  in  whole 
or  in  part  by  television  broadcast,  radio  broadcast,  still  photog- 
raphy or  by  any  of  such  methods,  in  accordance  with  committee 
rule  5(a).  Permission  will  be  granted,  unless  there  is  objection. 

Hearing  none,  permission  will  be  granted. 

Let  me  just  advise  those  that  are  here  for  our  markup  on  the 
performance  rights  bill,  that  there  will  not  be  a  markup  today.  Un- 
fortunately, the  House  late  last  night  indicated  that  there  would  be 
no  legislative  session  today,  just  a  pro  forma  session.  For  that  rea- 
son, I  am  putting  off  the  markup  of  that  legislation  until  we  get 
back  in  mid-July. 

Welcome  to  the  subcommittee's  hearing  this  morning  on  H.R, 
4357,  the  Federal  Courts  Improvement  Act  of  1994.  H.R.  4357  con- 
sists of  over  40  legislative  proposals  adopted  by  the  Judicial  Con- 
ference of  the  United  States  over  a  number  of  years. 

A  few  of  the  provisions  are  within  the  responsibility  of  other  sub- 
committees, and  we  will  not  be  focusing  on  those  particular  provi- 
sions. We  also  have  previously  discussed  the  in-State  plaintiff  di- 
versity portion  of  H.R.  4357  in  a  prior  hearing.  Today  we  will  dis- 
cuss the  remaining  sections  of  that  bill  which  the  Judicial  Con- 
ference characterizes  as  being  primarily  housekeeping  in  nature. 

(1) 


My  judgment,  however,  is  that  many  of  these  proposals  rise  to 
a  Httle  higher  level  than  housekeeping,  and  I  would  encourage  our 
witnesses  from  the  judicial  branch  to  spell  out  those  provisions 
which  are  their  priorities  so  we  can  expedite  our  consideration  of 
these  matters  in  the  waning  days  of  the  Congress. 

In  my  memo  to  the  subcommittee  members,  I  have  identified  two 
such  proposals  which  I  believe  need  special  attention.  They  are  sec- 
tion 202,  dealing  with  the  judicial  automation  fund,  and  section 
401,  which  would  revise  the  "rule  of  80"  to  permit  a  judge  with  20 
years  of  judicial  service  who  has  reached  the  age  of  60  to  take  sen- 
ior status. 

I  highlighted  the  judicial  automation  fund  since  it  is  only  author- 
ized until  September  30  of  this  year,  and  some  congressional  action 
needs  to  be  taken  in  the  next  few  months.  The  automation  fund 
provides  procedures  whereby  the  judiciary  can  spend  funds  over 
multiple  fiscal  years,  which  normally  must  be  expended  in  one  fis- 
cal year.  This  provides  the  judiciary  with  both  stability  and  flexibil- 
ity m  their  automation  program. 

Fund  obligations  in  this  program  have  been  about  $350  million 
in  the  last  4  years,  and  I  believe  on  the  whole  it  served  the  judici- 
ary and  the  public  fairly  well.  However,  there  are  problems  with 
the  fund  which  we  should  pursue  prior  to  any  reauthorization.  We 
have  a  lot  of  ground  to  cover  today,  so  I  am  not  going  to  say  any- 
thing further. 

[The  bill,  H.R.  4357,  follows:] 


103d  congress 
2d  Session 


H.  R.  4357 


To  make  improvements  in  the  operation  and  administration  of  the  Federal 
courts,  and  for  other  purposes. 


IN  THE  HOUSE  OF  REPRESENTATIVES 

May  5,  1994 

Mr.  Hughes  (for  himself  and  Mr.  Moorhead)  (both  by  request)  introduced 
the  following  bill;  which  was  referred  to  the  Committee  on  the  Judiciary 


A  BILL 

To  make  improvements  in  the  operation  and  administration 
of  the  Federal  courts,  and  for  other  purposes. 

1  Be  it  enacted  hy  the  Senate  and  House  of  Representa- 

2  tives  of  the  United  States  of  America  in  Congress  assembled, 

3  SECTION  1.  SHORT  TITLE  AND  TABLE  OF  CONTENTS. 

4  (a)  Short  Title. — This  Act  may  be  cited  as  the 

5  "Federal  Courts  Improvement  Act  of  1994". 

6  (b)  Table  of  Contents. — The  following  is  the  table 

7  of  contents  for  this  Act: 

Section    1.    Short  title  and  table  of  contents. 

TITLE  I— FEDERAL  COURTS  STUDY  COM^HTTEE 
RECOMMENDATIONS 

Sec.  101.  Diversity  jurisdiction. 
Sec.  102.  Prisoner  civil  rights  suits. 


Sec.  103.  Parties'  consent  to  bankruptcy  judge's  findings  and  conclusions  of 

law. 
Sec.  104.  Enforcement  of  National  Labor  Relations  Board  orders. 
Sec.  105.  Qualification  of  diief  judge  of  Court  of  International  Trade. 
Sec.  106.  Judicial  cost-of-living  ii 


■nTLE  n— JUDICIAL  FINANCIAL  ADMINISTRA-nON 

Sec.  201.  Reimbursement  of  jodidaiy  for  dvil  and  criminal  forfeiture  expenses. 

Sec.  202.  Amendments  to  the  judidaiy  automation  fund. 

Sec.  203.  Increase  in  civil  action  filing  fee. 

Sec.  204.  Increase  in  attorney  admission  fees. 

Sec.  205.  Transfer  of  retirement  funds. 

Sec.  206.  Consolidation  of  unclaimed  registiy  funds. 

Sec.  207.  Interpreter  performance  examination  fees. 

TITLE  in— JUDICIAL  PROCESS  IMPROVEMENTS 

Sec.  301.  Court  arbitration  authorization. 

Sec.  302.  Duties  of  magistrate  judge  on  emergency  assignment. 

Sec.  303.  Consent  to  tiial  in  certain  criminal  actions.  ^ 

Sec.  304.  Removal  of  cases  under  the  Employee  Retirement  Income  Security  f| 

Act. 
Sec.  305.  Elimination  of  in-state  plaintiff  in  diversity  jurisdiction  cases. 

TITLE  IV— JUDICIARY  PERSONNEL  ADMINISTRATION,  BENEFITS, 

AND  PROTECTIONS 

Sec.  401.  Judicial  retirement  mattov. 

Sec.  402.  Senior  judge  certification. 

Sec.  403.  Contribution  rate  for  senior  judges  under  the  Judicial  Survivors'  An- 
nuities system. 

Sec.  404.  Refund  of  contributions  for  deceased  deferred  annuitants  under  the 
Judicial  Snrvivon'  Annuities  system. 

Sec.  405.  Disability  retirement  and  cost-of-living  ac(justments  of  annuities  for 
territorial  judges. 

Sec.  406.  Federal  Judicial  Center  personnel  matters. 

Sec.  407.  Judicial  administrative  oGBcials  retirement  matters. 

TITLE  V— CRIMINAL  LAW 

Sec.  501.  New  authority  for  probation  and  pretrial  services  officers. 

Sec.  502.  Transportation  expenses  for  defendants. 

Sec.  503.  Federal  substance  abuse  treatment  program  reauthorization. 

Sec.  504.  Technical  Amendments  to  Federal  Rules  of  Criminal  Procedure. 

TITLE  VI— CRIMINAL  JUS^nCE  ACT  AMENDMENTS 

Sec.  601.  Establishment  of  Federal  defender  organizations. 

Sec.  602.  Panel  attorney  support  office. 

Sec.  603.  Judicial  Conference  to  determine  rates  of  compensation  for  attorneys. 

Sec.  604.  Judicial  Conference  to  determine  maximum  amounts  of  compensation 

for  services  other  than  counsel. 
Sec.  605.  Compensation  of  paralegals  and  law  students. 
Sec.  606.  Tort  Claims  Act  amendments  relating  to  liability  of  Federal  public 

defenders. 

■nTLE  Vn— PLACES  OF  HOLDING  COURT 
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Sec.  701.  Place  of  Holding  Court  in  the  Northern  district  of  Indiana. 
Sec.  702.  Place  of  Holding  Court  in  the  Southern  district  of  New  York. 
Sec.  703.  Place  of  Holding  Court  in  the  E&Btem  district  of  Texas. 

TITLE  Vra— BANKRUPTCY 

Sec.  801.  Bankruptcy  rulemaking. 

Sec.  802.  Bankruptcy  administrator  program. 

Sec.  803.  Damages  for  violation  of  automatic  stay. 

TITLE  EX— MISCELLANEOUS 

Sec.  901.  Property  damage,  theft,  and  loss  claims  of  jurors. 

Sec.  902.  Expanded  workers'  compensation  coverage  for  jurors. 

Sec.  903.  Elxemption  from  juiy  service. 

Sec.  904.  Full-time  status  of  court  reporters. 

Sec.  905.  Technical  amendment  relating  to  the  Judicial  Conference. 

Sec.  906.  Technical  amendment  relating  to  the  Director  and  Deputy  Director 
of  the  Administrative  Office. 

Sec.  907.  Technical  amendment  relating  to  removal. 

Sec.  908.  Technical  amendment  to  Federal  Judicial  Center  retirement  provi- 
sions. 

Sec.  909.  Vacancy  in  clerk  position;  absence  of  clerk;  compensation  of  deceased 
clerk  of  Supreme  Court. 

Sec.  910.  Registration  of  judgments  for  enforcement  in  other  districts. 

Sec.  911.  Magistrate  judge  positions  authorized  in  the  District  Courts  of  Guam 
and  the  Northern  Mariana  Islands. 

Sec.  912.  Venue  in  diversity  civil  actions. 

1  TITLE        I— FEDERAL        COURTS 

2  STUDY       COMMITTEE       REC- 

3  OMMENDATIONS 

4  SEC.  101.  DIVERSmr  JURISDICTION. 

5  (a)  Section  1332  of  title  28,  United  States  Code,  is 

6  amended — 

7  (1)  in  subsection  (a),  by  striking  out  "$50,000" 

8  and  inserting  in  lieu  thereof  "$75,000"; 

9  (2)  in  subsection  (b),  by  striking  out  "$50,000" 

10  and  inserting  in  lieu  thereof  "$75,000"; 

11  (3)   by   redesignating   subsection    (d)    as   sub- 

12  section  (e);  and 
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1  (4)  by  inserting  after  subsection  (c)  the  follow- 

2  ing  new  subsection  (d): 

3  "(cl)(l)  Effective  on  January  1  of  each  year  that  im- 

4  mediately  follows  a  year  evenly  divisible  by  5,  the  amounts 

5  specified  in  subsection  (a)  of  this  section  shall  be  increased 

6  by  the  percent  change  published  in  the  Federal  Register 

7  during  the  preceding  year  pursuant  to  paragraph  (2)  of 

8  this  subsection.  The  amount  shall  be  rounded  up  or  down 

9  to  the  nearest  five  thousand  dollars. 

10  "(2)  Before  the  end  of  each  year  that  is  evenly  divis- 

1 1  ible  bv  5,  the  Director  of  the  Administrative  Office  of  the 

12  United  States  Courts  shall  compute  the  percent  change 

13  in  the  price  index  for  September  1  of  such  year  over  the 

14  price  index  for  September  1  of  the  fifth  year  preceding 

15  such  year  and  shall  publish  such  percent  change  in  the 

16  Federal  Register. 

17  "(3)  As  used  in  this  subsection,  the  term  'price  index' 

18  means   the    Consumer   Price    Index    (all    items — United 

19  States  city  average)  published  monthly  by  the  Bureau  of 

20  Labor  Statistics.". 

21  (b)  The  first  increase  under  subsection  (d)  of  section 

22  1332  of  title  28,  United  States  Code  (as  added  by  sub- 

23  section  (a)(4)),  shall  be  made  effective  on  January  1, 

24  2000. 
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1  (c)  This  section  shall  take  effect  90  days  after  the 

2  date  of  enactment  of  this  Act. 

3  SEC.  102.  PRISONER  CIVIL  RIGHTS  SUITS. 

4  Section  7  of  the  Civil  Rights  of  Institutionalized  Per- 

5  sons  Act  (42  U.S.C.  1997e)  is  amended— 

6  (1)  in  subsection  (a) — 

7  (A)    in    paragraph    (1),    by    striking    out 

8  "ninety   days"    and    inserting   in    lieu    thereof 

9  "120  days";  and 

10  (B)  in  paragraph  (2),  by  inserting  before 

11  the  period  at  the  end  the  following:  "or  are  oth- 

12  erwise  fair  and  effective";  and 

13  (2)  in  subsection  (c) — 

14  (A)  in  paragraph  (1),  by  inserting  before 

15  the  period  at  the  end  the  following:  "or  are  oth- 

16  erwise  fair  and  effective";  and 

17  (B)  in  paragraph  (2),  by  inserting  before 

18  the  period  at  the  end  the  following:  "cr  is  no 

19  longer  fair  and  effective". 

20  SEC.   103.   PARTIES'   CONSENT  TO  BANKRUPTCY  JUDGE'S 

2 1  FINDINGS  AND  CONCLUSIONS  OF  LAW. 

22  Section  157(c)(1)  of  title  28,  United  States  Code,  is 

23  amended  to  read  as  follows: 

24  "(c)(1)(A)  A  bankruptcy  judge  may  hear  a  proceed- 

25  ing  that  is  not  a  core  proceeding  but  that  is  otherwise  re- 
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1  lated  to  a  case  under  title  11.  In  such  proceeding,  the 

2  bankruptcy  judge  shall  make  proposed  findings  of  fact  and 

3  conclusions  of  law. 

4  "(B)  If  a  party  files  a  timely  objection,  the  bank- 

5  ruptcy  judge  shall  submit  the  proposed  findings  of  fact 

6  and  conclusions  of  law  to  the  district  court,  and  any  final 

7  order  or  judgment  shall  be  entered  by  the  district  judge 

8  after  considering  the  bankruptcy  judge's  proposed  findings 

9  and  conclusions  and  after  reviewing  de  novo  those  matters 

10  to  which  any  party  has  timely  and  specifically  objected. 

11  "(C)  if  a  party  does  not  file  a  timely  objection,  that 

12  party  shall  be  deemed  to  consent  to  the  findings  of  fact 

13  and  conclusions  of  law  proposed  by  the  bankruptcy  judge. 

14  The  proposed  findings  of  fact  and  conclusions  of  law  shall 

15  become  final,  and  the  bankruptcy  judge  shall  enter  an  ap- 

16  propriate  order  thereon.", 

17  SEC.  104.  ENFORCEMENT  OF  NATIONAL  LABOR  RELATIONS 

18  BOARD  ORDERS. 

19  Section  10  of  the  National  Labor  Relations  Act  (29 

20  U.S.C.  160)  is  amended— 

21  (1)  in  subsection  (e) — 

22  (A)  by  striking  out  the  first  sentence; 

23  (B)  in  the  second  sentence,  by  striking  out 

24  "Upon  the  filing"  and  all  that  follows  through 

25  "thereupon"    and    inserting    in    Ueu    thereof 
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1  "Upon  the  filing  of  a  petition  for  review  under 

2  subsection  (e),  the  court";  and 

3  (C)  in  the  last  sentence,  by  striking  out 

4  "by  the  appropriate  United  States  court  of  ap- 

5  peals  if  application  was  made  to  the  district 

6  court  as  hereinabove  provided,  and"; 

7  (2)  in  subsection  (f) — 

8  (A)  in  the  first  sentence  by  inserting  ", 

9  within  30  days  after  the  date  of  the  order," 

10  after  "by  filing  in  such  court";  and 

11  (B)  by  striking  out  the  last  sentence; 

12  (3)  by  redesignating  subsections  (e)  and  (f)  as 

13  subsections  (f)  and  (e),  respectively,  and  by  revers- 

14  ing  the  order  of  such  subsections; 

15  (4)  in  subsection  (g),  by  striking  out  "or  (f)"; 

16  and 

17  (5)  by  adding  at  the  end  thereof  the  following 

18  new  subsection: 

19  "(n)  If  any  p)erson  violates  a  final  order  issued  by 

20  the  Board  under  this  Act  with  respect  to  an  unfair  labor 

21  practice,  the  Board  may  petition  any  United  States  dis- 

22  trict  court  in  which  the  unfair  labor  practice  occurred,  or 

23  in  which  such  person  resides  or  transacts  business,  for  im- 

24  position  of  a  monetary  penalty  not  to  exceed  $5,000  for 

25  each  day  on  which  such  person  violates  the  order.  The 
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1  United  States  district  courts  shall  have  jurisdiction  to  im- 

2  pose  such  a  penalty.". 

3  SEC.  106.  QUALIFICATION  OF  CHIEF  JUDGE  OF  COURT  OF 

4  INTERNATIONAL  TRADE. 

5  (a)  Chapter  11  of  title  28,  United  States  Code,  is 

6  amended  by  adding  at  the  end  the  following: 

7  "§  258.  Chief  judges;  precedence  of  judges 

8  "(a)(1)  The  chief  judge  of  the  Court  of  International 

9  Trade  shall  be  the  judge  of  the  court  in  regular  active 

10  senice  who  is  senior  in  commission  of  those  judges  who — 

11  "(A)  are  64  years  of  age  or  under; 

12  "(B)   have  served  for  one  year  or  more  as  a 

13  judge  of  the  court;  and 

14  "(C)  have  not  served  pre\iously  as  chief  judge. 

15  "(2) (A)  In  any  case  in  which  no  judge  of  the  court 

16  meets  the  qualifications  of  paragraph  (1),  the  \-oungest 

17  judge  in  regular  active  service  who  is  65  \'ears  of  age  or 

18  o^cr  and  who  has  served  as  a  judge  of  the  court  for  one 

19  year  or  more  shall  act  as  the  chief  judge. 

20  "(B)  In  any  case  under  subparagraph  (A)  in  which 

21  there  is  no  judge  of  the  court  in  regular  active  senice  who 

22  has  ser\'ed  as  a  judge  of  the  court  for  one  j-ear  or  more, 

23  the  judge  of  the  court  in  regular  active  service  who  is  sen- 

24  ior  in  commission  and  who  has  not  sen-ed  pre\'iously  as 

25  chief  judge  shall  act  as  the  chief  judge. 
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1  "(3)(A)  Except  as  provided  in  subparagraph  (C),  the 

2  chief  judge  serving  under  paragraph  ( 1 )  shall  serve  for 

3  a  term  of  seven  years  and  shall  serve  after  expiration  of 

4  such  term  until  another  judge  is  eligible  under  paragraph 

5  (1)  to  serve  as  chief  judge, 

6  "(B)   Except  as  provided  in   subparagraph   (C),   a 

7  judge  of  the  court  acting  as  chief  judge  under  subpara- 

8  graph  (A)  or  (B)  of  paragraph  (2)  shall  serve  until  a  judge 

9  meets  the  qualifications  under  paragraph  (1). 

10  "(C)  No  judge  of  the  court  may  serve  or  act  as  chief 

1 1  judge  of  the  court  after  attaining  the  age  of  70  years  un- 

12  less  no  other  judge  is  qualified  to  serve  as  chief  judge 

13  under  paragraph  (1)  or  is  qualified  to  act  as  chief  judge 

14  under  paragraph  ( 2 ) . 

15  "(b)  The  chief  judge  shall  have  precedence  and  pre- 

16  side  at  any  session  of  the  court  which  he  or  she  attends. 

17  Other  judges  of  the  court  shall  have  precedence  and  pre- 

18  side    according   to    the    seniority   of  their   commissions. 

19  Judges  whose  commissions  bear  the  same  date  shall  have 

20  precedence  according  to  seniority  in  age. 

21  "(c)  If  the  chief  judge  desires  to  be  relieved  of  his 

22  or  her  duties  as  chief  judge  while  retaining  active  status 

23  as  a  judge  of  the  court,  the  chief  judge  may  so  certify 

24  to  the  Chief  Justice  of  the  United  States,  and  thereafter 

25  the  chief  judge  of  the  court  shall  be  such  other  judge  of 
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1  the  court  who  is  quaUfied  to  serve  or  act  as  chief  judge 

2  under  subsection  (a). 

3  "(d)  If  a  chief  judge  is  temporarily  unable  to  perform 

4  his  or  her  duties  as  such,  they  shall  be  performed  by  the 

5  judge  of  the  court  in  active  service,  able  and  qualified  to 

6  act,  who  is  next  in  precedence.'*. 

7  (b)  Chapter  11  of  title  28,  United  States  Code,  is 

8  amended  as  follows: 

9  (1)   Section  251  is  amended  by  striking  sub- 

10  section  (b)  and  redesignating  subsection  (c)  as  sub- 

11  section  (b). 

12  (2)  Section  253  is  amended — 

13  (A)  by  amending  the  section  caption  to 

14  read  as  follows: 

15  ''§253.  Duties  of  chief  judge"; 

16  and 

17  (B)  by  striking  subsections  (d)  and  (e). 

18  (3)  The  table  of  sections  at  the  beginning  of 

19  chapter    11    -^f  title   28,    United    States   Code,    is 

20  amended — 

21  (A)  by  amending  the  item  relating  to  sec- 

22  tion  253  to  read  as  follows: 

"253.  Duties  of  chief  judge."; 

23  and 

24  (B)  by  adding  at  the  end  the  following: 

"258.  Chief  judges;  precedence  of  judges.". 
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1  (c)  Notwithstanding  the  provisions  of  section  258(a) 

2  of  title  28,  United  States  Code,  the  chief  judge  of  the 

3  United  States  Court  of  International  Trade  who  is  in  of- 

4  fice  on  the  day  before  the  date  of  enactment  of  this  Act 

5  shall  continue  to  be  such  chief  judge  on  or  after  such  date 

6  until  any  one  of  the  following  events  occurs: 

7  (1)  The  chief  judge  is  relieved  of  his  duties  pur- 

8  suant  to  section  258(c)  of  title  28,  United  States 

9  Code. 

10  (2)  The  regular  active  status  of  the  chief  judge 

11  is  terminated. 

12  (3)  The  chief  judge  attains  the  age  of  seventy 

13  years. 

14  (4)  The  chief  judge  has  served  for  a  term  of 

15  seven  years  as  chief  judge. 

16  When  the  chief  judge  vacates  the  position  of  chief  judge 

17  pursuant  to  the  preceding  sentence,  the  position  of  chief 

18  judge  of  the  Court  of  International  Trade  shall  be  filled 

19  in  accordance  with  section  258(a)   of  title  28,  United 

20  States  Code. 

2 1  SEC.  106.  JUDICIAL  COST-OF-LIVING  INCREASES. 

22  Section  140  of  Public  Law  97-92  (95  Stat.  1200) 

23  is  repealed. 
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1  TITLE  II—JUDICIAL  FINANCIAL 

2  ADMINISTRATION 

3  SEC.  201.  REIMBURSEMENT  OF  JUDICIARY  FOR  CIVIL  AND 

4  CRIMINAL  FORFEITURE  EXPENSES. 

5  (a)  Section  524(c)  of  title  28,  United  States  Code, 

6  is  amended — 

7  (1)  by  redesignating  paragraph  (12)  as  para- 

8  graph  (13); 

9  (2)  by  redesignating  paragraph  (11)  as  para- 

10  graph  (12); 

11  (3)  by  redesignating  paragraph  (10)  as  para- 

12  graph  (11); 

13  (4)   by  redesignating  paragraph   (9)   as  para- 

14  graph  (10);  and 

15  (5)  by  inserting  after  paragraph  (8)  the  follow- 

16  ing  new  paragraph: 

17  "(9)(A)  In  fiscal  year  1993  and  each  fiscal  j^ear 

18  thereafter,  an  amount  as  specified  in  subparagraph 

19  (B)  shall  be  transferred  annually  to  the  Judiciary 

20  into  the  fund  established  under  section  1931  of  this 

21  title,  for  expenses  incurred  in — 

22  "(i)  adjudication  of  civil  and  criminal  for- 

23  feiture  proceedings  that  result  in  deposits  into 

24  the   Fund   (except  the  expense  of  salaries  of 

25  judges); 
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1  "(ii)  representation,  pursuant  to  the  provi- 

2  sions  of  section  3 00 6 A  of  title  18,  of  offenders 

3  whose  assets  have  been  seized  in  such  forfeiture 

4  proceedings,  to  the  extent  that  such  expenses  of 

5  representation     could     have     been     recovered 

6  through  an  order  for  payment  or  for  reimburse- 

7  ment  of  the   Defender   Services   appropriation 

8  pursuant  to  section  3006A(f)  of  title  18;  and 

9  "(iii)  supervision  by  United  States  proba- 

10  tion  officers  of  offenders  under  home  detention 

11  or  other  forms  of  confinement  outside  of  Bu- 

12  reau  of  Prisons  facilities. 

13  "(B)  The  amount  to  be  transferred — 

14  "(i)  shall  be  a  portion  of  the  total  amount 

15  to  be  transferred  from  the  combined  fiscal  vear 

16  deposits  into  both  the  Fund  and  the  Depart- 

17  ment  of  Treasurv  Asset  Forfeiture  Fund  estab- 

18  lishc^  by  section  9703  of  title  31  (hereafter  re- 

19  ferred  to  as  'both  Funds'),  which  total  shall  not 

20  exceed  the  statement  of  costs  incurred  by  the 

21  Judiciary  in  providing  the  services  identified  in 

22  subparagraph  (A),  as  set  forth  by  the  Director 

23  of   the   Administrative    Office    of   the    United 

24  States  Courts  in  a  report  to  the  Attorney  Gen- 

25  eral  and  the  Secretary  of  the  Treasury  no  later 
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1  than  90  days  after  the  end  of  the  fiscal  year  in 

2  which  the  expenses  were  incurred;  provided  that 

3  the  total  amount  to  be  transferred  from  both 

4  Funds  shall  not  exceed  $50,000,000,  or  10  per- 

5  cent  of  the  total  combined  deposits  into  both 

6  Funds,  whichever  is  less;  provided  farther,  that 

7  the  proportion  of  the  amount  transferred  fi^om 

8  the  Fund  to  the  total  amount  to  be  transferred 

9  shall  be  equal  to  the  proportion  of  the  fiscal 

10  year  deposits  into  the  Fund  to  the  combined  fis- 

1 1  cal  year  deposits  into  both  Funds;  provided  far- 

12  ther,  that  the  total  amount  to  be  transferred 

13  from  both  Fhinds  may  exceed  the  limits  set  out 

14  in  this  subparagraph  subject  to  ^le  discretion  of 

15  the  Attorney  General  and  the  Secretary  of  the 

16  Treasury;  and 

17  "(ii)  shall  be  paid  from  revenues  deposited 

18  into  the  Fund  during  the  fiscal  year  in  which 

19  the  expenses  were  incurred  and  are  not  required 

20  to  be  specified  in  appropriations  Acts.". 

21  (b)  Section  9703  of  title  31,  United  States  Code,  is 

22  amended — 

23  (1)   by  redesignating   subsection    (p)    as   sub- 

24  section  (q);  and 
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1  (2)  by  inserting  after  subsection  (o)  the  foUow- 

2  ing  new  subsection: 

3  "(p)  Transfer  to  the  Federal  Judiciary. — In 

4  fiscal  year  1994  and  each  year  thereafter,  an  amount  nec- 

5  essary   to    meet    the    transfer    requirements    of   section 

6  524(c)(9)  of  title  28  shall  be  transferred  to  the  Judiciary, 

7  and  shall  be  subject  to  the  same  limitations,  terms,  and 

8  conditions  specified  in  that  section  for  transfers  to  the  Ju- 

9  diciary  fix)m  the  Department  of  Justice  Asset  Forfeiture 

10  Fund.". 

11  (c)  Section  1931(a)  of  title  28  is  amended  by  insert- 

12  ing  "or  other  judicial  services,  including  services  provided 

13  pursuant  to  section  3006A  of  title  18"  after  "courts  of 

14  the  United  States". 

15  SEC.  202.  AMENDMENTS  TO  THE  JUDICIARY  AUTOMATION 

16  FUND. 

17  Section   612   of  title   28,   United   States   Code,    is 

18  amended — 

19  (1)  in  subsection  (a) — 

20  (A)  by  inserting  after  "equipment  for"  the 

21  following:   "program  activities  included  in  the 

22  courts  of  appeals,  district  courts,  and  other  ju- 

23  dicial  services  account  of; 

24  (B)  by  inserting  after  "personal  services" 

25  the  following:  ",  support  personnel  in  the  courts 
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1  and  in  the  Administrative  Office  of  the  United 

2  States  Courts,";  and 

3  (C)  by  striking  "in  the  judicial  branch"  in 

4  the  last  sentence  and  inserting  in  lieu  thereof 

5  "purchased  by  the  Fund,  In  addition,  all  agen- 

6  cies  of  the  Judiciary  may  make  deposits  into 

7  the  Fund  to  meet  their  automatic  data  process- 

8  ing  needs  in  accordance  with  subsections  (b) 

9  .     and  (c)(2)"; 

10  (2)  in  subsection  (b)(1),  by  striking  "judicial 

11  branch"    and    inserting   in    lieu    thereof   "activities 

12  funded  in  subsection  (a)  and  shall  include  an  annual 

13  estimate  of  any  fees  that  may  be  collected  pursuant 

14  to  section  404  of  Public  Law  101-515"; 

15  (3)  in  subsection   (b)(2),  by  striking  "judicial 

16  branch  of  the  United  States"  and  inserting  in  lieu 

17  thereof  "activities  funded  under  subsection  (a)"; 

18  (4)  in  subsection  (c)(1)(A),  by  inserting  after 

19  "surplus  property"  the  following:  ",  all  fees  here- 

20  after  collected  by  the  Judiciary  pursuant  to  section 

21  404  of  Public  Law  101-515,"; 

22  '    (5)  in  subsection  (e),  by  striking  "$75,000,000" 

23  and  inserting  in  lieu  thereof  "amounts  estimated  to 

24  be   collected   under   subsection    (c)    for   that   fiscal 

25  year"; 
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1  (6)  in  subsection  (i) — 

2  (A)  by  striking  "and  upon  notification  to 

3  the  Committees  on  Appropriations  of  the  House 

4  of  Representatives  and  the  Senate"; 

5  (B)  by  striking  "use"  and  inserting  in  lieu 

6  thereof  "transfer"; 

7  (C)  by  striking  "deposited  into"  and  in- 

8  serting  in  Ueu  thereof  "up  to  $1,000,000  from"; 

9  and 

10  (D)     by    striking    "under     subparagraph 

11  (c)(1)(B)  for  purposes  other  than  those  estab- 

12  lished  in  subsection  (a)"  and  inserting  in  Ueu 

13  thereof  "into  the  account  to  which  the  funds 

14  were    originally    appropriated.    Any    amounts 

15  above    this   level    may   be    moved   out   of  the 

16  Fund"; 

17  (7)  in  the  second  sentence  of  subsection  (j)  by 

18  inserting  after   "not   specified"   the   following:    "in 

19  statute";  and 

20  (8)  in  subsection  (1) — 

21  (A)  by  striking  "1994"  and  insertinp'  in 

22  Ueu  thereof  "1999";  and 

23  (B)    by   striking    "'Judicial    Services   Ac- 

24  count' "  and  inserting  in  lieu  thereof  "fund  es- 

25  tablished  under  section  1931  of  this  title". 
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1  SEC.  203.  INCREASE  m  CIVIL  ACTION  FILING  FEE. 

2  (a)  Filing  Fee  Increase. — Section  1914(a)  of  title 

3  28,  United  States  Code,  is  amended  by  striking  "$120" 

4  and  inserting  in  lieu  thereof  "$150". 

5  (b)  Disposition  of  Increase. — Section  1931  of 

6  title  28,  United  States  Code,  is  amended — 

7  (1)  by  striking  "$60"  in  subsections  (a)  and  (b) 

8  and  insert  in  lieu  thereof  in  each  place  "$90";  and 

9  (2)  by  striking  "$120"  in  subsection  (b)  and  in- 

10  _  serting  in  lieu  thereof  "$150". 

1 1  SEC.  204.  INCREASE  IN  ATTORNEY  ADMISSION  FEES. 

12  For  fiscal  year  1994  and  thereafter,  of  each  fee  col- 

13  lected  for  admission  of  an  attorney  to  practice,  as  pre- 

14  scribed  by  the  Judicial  Conference  of  the  United  States 

15  pursuant  to  section  1914  of  title  28,  United  States  Code, 

16  $30  of  that  portion  of  the  fee  exceeding  $20  shall  be  de- 

17  posited  into  the  special  fund  of  the  Treasury  estabUshed 

18  under  section  1931  of  title  28,  United  States  Code.  Any 

19  portion  exceeding  $5  of  the  fee  for  a  duplicate  certificate 

20  of  admission  or  certificate  of  good  standing,  as  prescribed 

21  by  the  Judicial  Conference  of  the  United  States  pursuant 

22  to  section  1914  of  title  28,  United  States  Code,  shall  be 

23  deposited  into  the  special  fund  of  the  Treasury  established 

24  under  section  1931  of  title  28,  United  States  Code. 
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1  SEC.  206.  TRANSFER  OF  RETIREMENT  FUNDS. 

2  Section   377   of  title   28,   United   States   Code,   is 

3  amended  by  adding  at  the  end  thereof  the  following  new 

4  subsection: 

5  "(p)  Upon  an  election  by  a  bankruptcy  judge  or  a 

6  magistrate  judge  under  subsection  (f)  of  this  section,  all 

7  of  the  accrued  employer  contributions  and  accrued  interest 

8  on  those  contributions  made  on  behalf  of  the  bankruptcy 

9  judge  or  magistrate  judge  to  the  Gvil  Service  Retirement 

10  and  Disability  Fund  as  defined  under  section  8348  of  title 

11  5  shall  be  transferred  to  the  fund  established  under  sec- 

12  tion  1931  of  this  title:  Provided,  however,  That  if  the  bank- 

13  ruptcy  judge  or  magistrate  judge  elects,  under  section  2(c) 

14  of  the  Retirement  and  Survivors*  Annuities  for  Bank- 

15  ruptcy  Judges  and  Magistrates  Act  of  1988  (PubUc  Law 

16  100-659),  to  receive  a  retirement  annuity  under  both  this 

17  section  and  title  5,  only  the  accrued  employer  contribu- 

18  tions  and  accrued  interest  on  such  contributions  made  on 

19  behalf  of  the  baiianptcy  judge  or  magistrate  judge  for 

20  service  credited  under  this  section  may  be  transferred.". 

21  SEC.    20«.    CONSOLTOATION    OF    UNCLAIMED    REGISTRY 

22  FUNDS. 

23  (a)  Section  2042  of  title  28,  United  States  Code,  is 

24  amended — 

25  (1)  by  amending  the  section  heading  to  read  as 

26  follows: 
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1  ''§2042.  Withdrawal;  intra-judicial  transfers;  transfer 

2  of  unclaimed  money"; 

3  (2)  by  inserting  "(a)"  before  the  first  para- 

4  graph;  and 

5  (3)  by  striking  out  the  second  paragraph  and 

6  inserting   in   lieu   thereof  the   following   new   sub- 

7  sections: 

8  "(b)(1)  In  every  case  in  which  the  right  to  withdraw 

9  money  deposited  in  court  under  section  2041  has  been  ad- 

10  judicated  or  is  not  in  dispute  and  such  money  has  re- 

11  mained  so  deposited  for  at  least  ninety  (90)  days  un- 

12  claimed  by  the  person  entitled  thereto,  such  court  shall 

13  cause  such  money  to  be  transferred  to  the  Director  of  the 

14  Administrative  Office  of  the  United  States  Courts.  Con- 

15  current  with  such  transfer,  the  Director  shall  assume  all 

16  fiduciary  duties  and  responsibilities  for  such  money. 

17  "(2)  Interest  earned  by  such  money  while  under  the 

18  authorized  control  of  the  Director  as  described  in  para- 

19  graph  (1)  shall  be  treated  in  the  same  manner  as  interest 

20  earned  on  funds  deposited  in  a  court's  registry.  Any  funds 

21  hereafter  collected  by  the  Judiciary  as  a  charge  for  serv- 

22  ices  rendered  in  administering  the  funds  deposited  under 

23  paragraph  (1)  shall  be  deposited  into  the  separate  account 

24  entitled  'Registry  Administration  Account'  in  the  Treasury 

25  of  the  United  States  (as  established  by  title  IV  of  Public 

26  Law  100-459  (102  Stat.  2211).  Such  funds  shall  remain 
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1  available  to  the  Judiciary  until  expended,  without  further 

2  appropriation,   to  reimburse   any  appropriation   for  the 

3  amount  paid  out  for  expenses  of  the  Courts  of  Appeals, 

4  District  Courts,  and  Other  Judicial  Services  and  the  Ad- 

5  ministrative  Office  of  the  United  States  Courts. 

6  "(c)  After  such  money  as  described  in  subsection 

7  (b)(1)  has  remained  deposited  under  the  authority  and 

8  control  of  the  Director  for  at  least  five  years  unclaimed 

9  by  any  person  entitled  thereto,  the  Director  shall  cause 

10  such  money  and  accrued  interest  to  be  deposited  in  the 

11  Treasury  in  the  name  and  to  the  credit  of  the  United 

12  States.  Any  claimant  entitled  to  any  such  money  may,  on 

13  petition  to  the  court  and  upon  notice  to  the  United  States 

14  attorney  and  full  proof  of  the  right  thereto,  obtain  an 

15  order  directing  payment  to  such  claimant. 

16  "(d)  The  Director  shall  develop  rules  and  procedures 

17  regarding  the  deposit,  transfer  and  withdrawal  of  such 

18  monevs  described  in  this  section  in  accordance  with  the 

19  authority  granted  to  the  Director  by  section  604(f)  of  this 

20  title.". 

21  (b)  The  table  of  sections  for  chapter  129  of  title  28, 

22  United  States  Code,  is  amended  by  amending  the  item  re- 

23  lated  to  section  2042  to  read  as  follows: 

"2042.  Withdrawals;  intra-judicial  transfers;  transfer  of  unclaimed  money.". 
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1  SEC.    207.    INTERPRETER    PERFORMANCE    EXAMINATION 

2  FEES. 

3  (a)  Section  1827(g)  of  title  28,  United  States  Code, 

4  is  amended  by  redesignating  paragraph  (5)  as  paragraph 

5  (6)  and  insert  the  following  after  paragraph  (4): 

6  "(5)  If  the  Director  of  the  Administrative  Office  of 

7  the  United  States  Courts  finds  it  necessary  to  develop  and 

8  administer  criterion-referenced  performance  examinations 

9  for  purposes  of  certification,  or  other  examinations  for  the 

10  selection  of  otherwise  qualified  interpreters,  the  Director 

1 1  may  prescribe  for  each  examination  a  uniform  fee  for  ap- 

12  plicants  to  take  such  examination.  In  determining  the  rate 

13  of  the  fee  for  each  examination,  the  Director  shall  consider 

14  the  fees  charged  by  other  organizations  for  examinations 

15  that  are  similar  in  scope  or  nature.  Notwithstanding  sec- 

16  tion  3302(b)  of  title  31,  the  Director  is  authorized  to  pro- 

17  vide  in  any  contract  or  agreement  for  the  development  or 

18  administration  of  examinations  and  the  collection  of  fees 

19  that  the  contractor  may  retain  all  or  a  portion  of  the  fees 

20  in  payment  for  the  sei  vices.  Notwithstanding  paragraph 

21  (6)  of  this  subsection  all  fees  hereafter  collected  and  not 

22  retained  by  a  contractor  shall  be  deposited  in  the  fund 

23  established  under  section  1931  of  this  title  and  shall  re- 

24  main  available  until  expended.". 

25  (b)  The  Director  of  the  Administrative  Office  of  the 

26  United  States  is  hereby  granted  retroactive  authority  to 
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1  include  in  any  contract  for  the  development  or  administra- 

2  tion  of  examinations  for  interpreters  a  provision  which 

3  permits  the  contractor  to  collect  and  retain  fees  in  pay- 

4  ment  for  contractual  services,  notwithstanding  sections 

5  3302(b),  1341,  and  1517  of  title  31,  United  States  Code. 

6  TITLE  ni-^JUDICIAL  PROCESS 

7  IMPROVEMENTS 

8  SEC.  301.  COURT  ARBITRATION  AUTHORIZATION. 

9  (a)  District  Courts  That  May  Authorize  Arbi- 

10  tration. — Paragraph    (2)    of  section    658   of  title   28, 

1 1  United  States  Code,  is  amended  to  read  as  follows: 

12  "(2)  All  other  judicial  districts  that  elect  to  uti- 

13  lize  arbitration  programs.". 

14  (b)  Authorization  of  Appropriations. — Section 

15  905  of  the  Judicial  Improvements  and  Access  to  Justice 

16  Act  (28  U.S.C.  651  note)  is  amended— 

17  (1)  in  the  first  sentence  by  striking  "for  the  fis- 

18  cal  year"   and   all   that  follows   through   "7   fiscal 

19  years,";  and 

20  (2)  in  the  third  sentence  by  striking  ",  except 

21  that"  and  all  that  follows  through  "this  Act". 

22  (c)  Removal  of  Repealer. — Section  906  of  the  Ju- 

23  dicial  Improvements  and  Access  to  Justice  Act  (28  U.S.C. 

24  651  note),  and  the  item  relating  to  such  section  in  the 
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1  table  of  contents  contained  in  section  3  of  such  Act,  are 

2  repealed. 

3  SEC.  302.  DUTIES  OF  MAGISTRATE  JUDGE  ON  EMERGENCY 

4  ASSIGNMENT. 

5  The  first  sentence  of  section  636(f)  of  title  28,  United 

6  States  Code,  is  amended  by  striking  "(a)  or  (b)"  and  in- 

7  serting  in  lieu  thereof  "(a),  (b),  or  (c)". 

8  SEC.    303.    CONSENT    TO    TRIAL    IN    CERTAIN    CRIMINAL 

9  ACTIONS. 

10  (a)    Amendments    to    Title    18. — (1)    Section 

1 1  3401(b)  of  title  18,  United  States  Code,  is  amended — 

12  (A)  by  inserting  ",  other  than  a  petty  offense," 

13  in  the  first  sentence  after  "misdemeanor";  and 

14  (B)  by  striking  out  the  third  sentence  and  in- 

15  serting  in  lieu  thereof  the  following:  "The  magistrate 

16  judge  may  not  proceed  to  try  the  case  unless  the  de- 

17  fendant,  after  such  explanation,  expressly  consents 

18  to  be  tried  before  the  magistrate  judge  and  expressly 

19  and  specifically  waives  trial,  judgment,  and  sentenc- 

20  ing  by  a  judge  of  the  district  court.  Any  such  con- 

21  sent  and  waiver  shall  be  made  in  writing  or  orally 

22  on  the  record.". 

23  (2)  Section  3401(g)  of  title  18,  United  States  Code, 

24  is  amended  by  striking  the  first  sentence  and  inserting  in 

25  lieu  thereof  the  following:  "The  magistrate  judge  may,  in 
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1  a  petty  offense  ease  involving  a  juvenile,  exercise  all  pow- 

2  ers  granted  to  the  district  court  under  chapter  403  of  this 

3  title.". 

4  (b)  Amendments  to  Title  28. — Section  636(a)  of 

5  title  28,  United  States  Code,  is  amended — 

6  (1)  by  striking  out  ",  and"  at  the  end  of  para- 

7  graph  (3)  and  inserting  in  lieu  thereof  a  semicolon; 

8  (2)   by  redesignating  paragraph   (4)   as   para- 

9  graph   (5)   and  by  striking  out   "or  infraction"   in 

10  such  paragraph  and  inserting  in  lieu  thereof  ",  other 

1 1  than  a  petty  offense,";  and 

12  (3)  by  inserting  after  paragraph  (3)  the  follow- 

13  ing  new  paragraph: 

14  "(4)  the  power  to  enter  a  sentence  for  a  petty 

15  offense;". 

16  SEC.  304.  REMOVAL  OF  CASES  UNDER  THE  EMPLOYEE  RE- 
IT TIREMENT  INCOME  SECURITY  ACT. 

18  Section   1445  of  title  28,   United   States  Code,   is 

19  amended  by  adding  at  the  end  the  follo\ving  new  sub- 

20  section: 

21  "(d)  A  civil  action  in  any  State  court  may  not  be  re- 

22  moved  to  any  district  court  of  the  United  States  solely 

23  on  the  basis  of  concurrent  jurisdiction  over  a  claim  under 

24  section  502(a)(1)(B)  of  the  Employment  Retirement  In- 

25  come  Securitv  Act  of  1974.". 
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1  SEC.  305.  ELIMINATION  OF  IN-STATE  PLAINTIFF  IN  DIVER- 

2  smr  JURISDICTION  cases. 

3  Section   1332   of  title  28,   United   States  Code,  is 

4  amended  by  adding  at  the  end  the  following  new  sub- 

5  section: 

6  "(e)  The  original  jurisdiction  of  the  district  courts 

7  otherwise  conferred  by  this  section  may  not  be  invoked  if 

8  any  plaintiff  joined  in  the  complaint  is  a  citizen  of  the 

9  State  in  which  is  located  the  district  court  in  which  the 

10  suit  is  filed.  For  purposes  of  this  subsection  only,  the  Dis- 

1 1  trict  of  Wyoming  shall  be  deemed  located  solely  within  the 

12  State  of  Wyoming.  This  subsection  does  not  apply  to  or 

13  limit  the  applicability  of  the  right  of  removal  under  section 

14  1441(a)  of  an  action  that  would  otherwise  be  within  the 

15  original  jurisdiction  of  the  district  courts.". 

16  TITLE    IV— JUDICIARY    PERSON- 

17  NEL  ADMINISTRATION,  BENE- 

18  FITS,  AND  PROTECTIONS 

19  sec.  401.  JUDICIAL  RETIREMENT  MATTERS. 

20  (a)  Age  and  Sermce  Requirements. — Section 

21  371  of  title  28,  United  States  Code,  is  amended — 

22  (1)  in  subsection  (a)  by  inserting  "(1)"  after 

23  "subsection  (c)"; 

24  (2)  in  subsection  (b)(1)  by  inserting  "(2)"  after 

25  "subsection  (c)";  and 

26  (3)  in  subsection  (c) — 
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1  (A)  by  inserting  "(1)"  after  "(e)"; 

2  (B)  by  striking  out  "this  section"  and  in- 

3  serting  in  lieu  thereof  "subsection  (a)";  and 

4  (C)  by  adding  at  the  end  of  that  subsection 

5  the  following  new  paragraph: 

6  "(2)  The  age  and  service  requirements  for  retirement 

7  under  subsection  (b)(1)  are  as  follows: 

"Attained  age:  Years  of  Service: 

60 20 

61  19 

62  18 

63 17 

64 16 

65 15 

66  14 

67  13 

68 12 

69 11 

70 10". 

8  SEC.  402.  SENIOR  JUDGE  CERTIFICATION. 

9  (a)  Retroactr^  Credit  for  Resumption  of  Sig- 

10  MFICANT  Workload.— Section   371(f)(3)   of  title   28, 

11  United  States  Code,  is  amended  by  striking  out  "is  there- 

12  after  ineligible  to  receive  such  a  certification"  and  insert- 

13  ing  in  lieu  thereof  "may  thereafter  receive  a  certification 

14  for  that  year  by  satisfying  the  requirements  of  subpara- 

15  graph  (A),  (B),  (C),  or  (D)  of  paragraph  (1)  of  this  sub- 

16  section  in  a  subsequent  year  and  attributing  a  sufficient 

17  part  of  the  work  performed  in  such  subsequent  year  to 

1 8  the  earlier  vear  so  that  the  work  so  attributed,  when  added 

19  to  the  work  performed  during  such  earlier  year,  satisfies 

20  the  requirements  for  certification  for  that  year.  However, 
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1  a  justice  or  judge  may  not  receive  credit  for  the  same  work 

2  for  purposes  of  certification  for  more  than  one  year.". 

3  (b)  Aggregation  of  Certain  Work  for  Partial 

4  Years.— Section   371(f)(1)   of  title   28,   United   States 

5  Code,  is  amended  by  adding  at  the  end  of  subparagraph 

6  (D)  the  following:  "In  any  year  in  which  a  justice  or  judge 

7  performs  work  described  in  this  subparagraph  for  less 

8  than  the  full  year,  one-half  of  such  work  may  be  aggre- 

9  gated  with  work  described  in  subparagraph  (A),  (B),  or 

10  (C)  of  this  paragraph  for  the  purpose  of  the  justice  or 

1 1  judge  satisfying  the  requirements  of  such  subparagraph.". 

12  SEC.    403.    CONTRTOUnON    RATE    FOR    SENIOR    JUDGES 

13  UNDER    THE    JUDICIAL    SURVIVORS'    ANNU- 

14  rriES  SYSTEM. 

15  Section  376(b)(1)  of  title  28,  United  States  Code,  is 

16  amended  to  read  as  follows: 

17  "(b)(1)  Everj'' judicial  official  who  files  a  written  noti- 

18  fication  of  his  or  her  intention  to  come  within  the  purview 

19  of  this  section,  in  accordance  with  paragraph  (1)  of  sub- 

20  section  (a)  of  this  section,  shall  be  deemed  thereby  to  con- 

21  sent  and  agree  to  having  deducted  and  ^vithheld  from  his 

22  or  her  salarj-^  a  sum  equal  to  2.2  percent  of  that  salary, 

23  and  a  sum  equal  to  3.5  percent  of  his  or  her  retirement 

24  salar3^  The  deduction  from  any  retirement  salary — 


•HR  4357  IH 


31 


29 

1  "(A)  of  a  justice  or  judge  of  the  United  States 

2  retired    from   regular   active    service   under   section 

3  371(b)  or  section  372(a)  of  this  title, 

4  "(B)  of  a  judge  of  the  United  States  Court  of 

5  Federal   Claims  retired  under  section    178   of  this 

6  title,  or 

7  "(C)  of  a  judicial  official  on  recall  under  section 

8  155(b),  373(c)(4),  375,  or  636(h)  of  this  title, 

9  shall  be  an  amount  equal  to  2.2  percent  of  retirement 

10  salary.". 

1 1  SEC.  404.  REFUND  OF  CONTRIBUTIONS  FOR  DECEASED  DE- 

12  FERRED  ANNUITANTS  UNDER  THE  JUDICIAL 

13  SURVIVORS'  ANNUITIES  SYSTEM. 

14  Section  376(o)(l)  of  title  28,  United  States  Code,  is 

15  amended  by  deleting  "or  while  receiving  'retirement  sal- 

16  ary',"  and  inserting  in  lieu  thereof  "while  receiving  retire- 

17  ment  salary,  or  after  filing  an  election  and  otherwise  com- 

18  plying  with  the  conditions  under  subsection  (b)(2)  of  this 

19  section,". 

20  SEC.  406.  DISABILITY  RETIREMENT  AND  COST-OF-LIVING 

21  ADJUSTMENTS    OF    ANNUITIES    FOR   TERRI- 

22  TORIAL  JUDGES. 

23  Section   373   of  title   28,   United   States   Code,   is 

24  amended — 
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1  (1)  by  amending  subsection  (c)(4)  to  read  as 

2  follows: 

3  "(4)  Any  senior  judge  performing  judicial  duties  pur- 

4  suant  to  recall  under  paragraph  (2)  of  this  subsection 

5  shall  be  paid,  while  p)erforming  such  duties,  the  same  com- 

6  pensation  (in  lieu  of  the  annuity  payable  under  this  sec- 

7  tion)  and  the  same  allowances  for  travel  and  other  ex- 

8  penses  as  a  judge  on  active  duty  with  the  court  being 

9  served."; 

10  (2)  by  amending  subsection  (e)  to  read  as  fol- 

1 1  lows: 

12  "(e)(1)  Any  judge  of  the  District  Court  of  Guam,  the 

13  District  Court  of  the  Northern  Mariana  Islands,  or  the 

14  District  Court  of  the  Virgin  Islands  who  is  not  reappointed 

15  (as  judge  of  such  court)  shall  be  entitled,  upon  attaining 

16  the  age  of  65  years  or  upon  relinquishing  office  if  the 

17  judge  is  then  beyond  the  age  of  65  years — 

18  "(A)  if  the  judicial  service  of  such  judge,  eon- 

19  tinuous   or  otherwise,   a^regates   fifteen  years  or 

20  more,    to    receive    during    the    remainder    of   such 

21  judge's  life  an  annuity  equal  to  the  salary  received 

22  when  the  judge  left  office,  or 

23  "(B)  if  such  judicial  service,  continuous  or  oth- 

24  erwise,  aggregated  less  than  fifteen  years,  to  receive 

25  during  the  remainder  of  such  judge's  life  an  annuity 

•HR  4357  IH 


33 


31 

1  equal  to  that  proportion  of  such  salary  which  the  ag- 

2  gregate   number   of  such  judge's  years   of  service 

3  bears  to  fifteen. 

4  "(2)  Any  judge  of  the  District  Court  of  Guam,  the 

5  District  Court  of  the  Northern  Mariana  Islands,  or  the 

6  District  Court  of  the  Virgin  Islands  who  has  served  at 

7  least  five  years,  continuously  or  otherwise,  and  who  retires 

8  or  is  removed  upon  the  sole  ground  of  mental  or  physical 

9  disability,  shall  be  entitled  to  receive  during  the  remainder 

10  of  such  judge's  life  an  annuity  equal  to  40  percent  of  the 

1 1  salary  received  when  the  judge  left  office  or,  in  the  case 

12  of  a  judge  who  has  served  at  least  ten  years,  continuously 

13  or  otherwise,  an  annuity  equal  to  that  proportion  of  such 

14  salary  which  the  aggregate  number  of  such  judge's  years 

15  of  judicial  service  bears  to  fifteen.";  and 

16  (3)  by  amending  subsection  (g)  to  read  as  fol- 

17  lows: 

18  "(g)  Any  retired  judge  who  is  entitled  to  receive  an 

19  annuity  under  this  section  shall  be  entitled  to  a  cost-of- 

20  living  adjustment  in  the  amount  computed  as  specified  in 

21  section  8340(b)  of  title  5,  except  that  in  no  case  may  the 

22  annuity  payable  to  such  retired  judge,  as  increased  under 

23  this  subsection,  exceed  the  salary  of  a  judge  in  regular 

24  active  service  with  the  court  on  which  the  retired  judge 

25  served  before  retiring. " . 
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1  SEC.  406.  FEDERAL  JUDICIAL  CENTER  PERSONNEL  MAT- 

2  TERS. 

3  Section  625(b)  of  title  28,  United  States  Code,  is 

4  amended — 

5  (1)  by  inserting  after  "section   5316,   title  5, 

6  United  States  Code"  the  following:  ",  except  the  Di- 

7  rector  may  fix  the  compensation  of  no  more  than  5 

8  percent  of  the  positions  of  the  Center  at  a  level  not 

9  to  exceed  the  annual  rate  of  basic  pay  of  level  IV  of 

10  such  pay  rates";  and 

11  (2)  by  deleting  "Servive"  and  inserting  in  lieu 

12  thereof  "Service". 

13  SEC.  407.  JUDICIAL  ADMINISTRATIVE  OFFICIALS  RETIRE- 

14  MENT  MATTERS. 

15  (a)  Creditable  Service  for  Certain  Judicial 

16  ADMINISTRATIVE  OFFICIALS. — 

17  (1)   Sections   611(d)   and   627(e)   of  title   28, 

18  United  States  Code,  are  each  amended  by  inserting 

19  "a  congressional  employee  in  the  capacity  of  primary 

20  administrative  assistant  to  a  Member  of  Congress  or 

21  in  the  capacity  of  staff  director  or  chief  counsel  for 

22  the  majority  or  the  minority  of  a  committee  or  sub- 

23  committee  of  the  Senate  or  House  of  Representa- 

24  tives,"  after  "Congress,". 

25  (2)(A)  Sections  611(b)  and  627(c)  of  such  title 

26  are  each  amended — 
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1  (i)  by  striking  out  "who  has  served  at  least 

2  fifteen  years  and"  and  inserting  in  Heu  thereof 

3  "who  has  at  least  fifteen  years  of  service  and 

4  has";  and 

5  (ii)  in  the  first  undesignated  paragraph,  by 

6  striking    out    "who    has    served    at    least    ten 

7  years,"  and  inserting  in  lieu  thereof  "who  has 

8  at  least  ten  years  of  service,". 

9  (B)  Sections  611(c)  and  627(d)  of  such  title  are 

10  each  amended — 

11  (i)  by  striking  out  "served  at  least  fifteen 

12  years,"  and  inserting  in  lieu  thereof  "at  least 

13  fifteen  years  of  service,";  and 

14  (ii)  by  striking  out  "served  less  than  fif- 

15  teen  years,"  and  inserting  in  lieu  thereof  "less 

16  than  fifteen  years  of  service,". 

17  TITLE  V— CRIMINAL  LAW 

1 8  SEC.  601.  NEW  AUTHORITY  FOR  PROBATION  AND  PRETRIAL 

19  SERVICES  OFFICERS. 

20  (a)  Probation  Officers. — Section  3603  of  title  18, 

21  United  States  Code,  is  amended — 

22  (1)  by  striking  "and"  at  the  end  of  paragraph 

23  (8)(B); 

24  (2)  by  redesignating  paragraph   (9)   as  para- 

25  graph  (10);  and 
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1  (3)  by  inserting  after  paragraph  (8)  the  follow- 

2  ing  new  paragraph: 

3  "(9)  if  approved  by  the  district  court,  be  au- 

4  thorized  to  carry  firearms  under  such  rules  and  reg- 

5  ulations  as  the  Director  of  the  Administrative  Office 

6  of  the  United  States  Courts  may  prescribe;  and". 

7  (b)  Pretrial  Services  Officers. — Section  3154 

8  of  title  18,  United  States  Code,  is  amended — 

9  (1)  by  redesignating  paragraph  (13)  as  para- 

10  graph  (14);  and 

11  (2)  by  inserting  after  paragraph  (12)  the  fol- 

12  lowing  new  paragraph: 

13  "(13)  If  approved  by  the  district  court,  be  au- 

14  thorized  to  carry  firearms  under  such  rules  and  reg- 

15  ulations  as  the  Director  of  the  Administrative  Office 

16  of  the  United  States  Courts  may  prescribe.". 

17  SEC.  502.  TRANSPORTATION  EXPENSES  FOR  DEFENDANTS. 

18  The  first  sentence  of  section  4285  of  title  18,  United 

19  States  Code  is  amended — 

20  (1)  by  striking  "to  appear  before  the  required 

21  court"; 

22  (2)   by  inserting   "(1)"   after   "fare   for   such 

23  transportation"; 

24  (3)  by  inserting  after  "where  his  appearance  is 

25  required"  the  following:  "(2)  to  enable  the  defendant 
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1  to  consult  with  his  or  her  attorney,  or  (3)  to  return 

2  to  the  place  of  his  or  her  arrest  or  bona  fide  resi- 

3  dence"; 

4  (4)  by  inserting  "lodging  and"  before  "subsist- 

5  enee"; 

6  (5)    by   inserting    "during   travel"    after    "ex- 

7  penses";  and 

8^  (6)  by  inserting  after  "to  his  destination,"  the 

9  following:  "during  any  proceedings  at  which  his  or 

10  her  appearance  is  required,  or  during  the  time  he  or 

11  she  is  consulting  with  counsel,". 

12  SEC.  603.  FEDERAL  SUBSTANCE  ABUSE  TREATMENT  PRO- 

13  GRAM  REAUTHORIZATION. 

14  Section  4(a)  of  the  Contract  Services  for  Drug  De- 

15  pendent  Federal  Offenders  Treatment  Act  of  1978  is 

16  amended  by  striking  all  after  "there  are  authorized  to  be 

17  appropriated"  and  inserting  in  lieu  thereof  "for  fiscal  year 

18  1994  and  each  fiscal  year  thereafter  such  sums  as  may 

19  be  necessary  to  carry  out  this  Act.". 

20  SEC.  504.  TECHNICAL  AMENDMENT  TO  FEDERAL  RULES  OF 

21  CRIMINAL  PROCEDURE. 

22  Rule  46(i)(l)  of  the  Federal  Rules  of  Criminal  Proce- 

23  dure  for  the  United  States  Courts  is  amended  by  striking 

24  "18  U.S.C.  3144"  and  inserting  "18  U.S.C.  3142". 
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1  TITLE  VI— CRIMINAL  JUSTICE 

2  ACT  AMENDMENTS 

3  SEC.  601.  ESTABLISHMENT  OF  FEDERAL  DEFENDER  ORGA- 

4  NIZATIONS. 

5  Paragraph  (1)  of  subsection  (g)  of  section  3006A  of 

6  title  18,  United  States  Code,  is  amended — 

7  (1)  by  striking  out  "A"  at  the  beginning  of  the 

8  first  sentence,  and  inserting  in  lieu  thereof  "Any'; 

9  (2)  by  striking  out  "a"  before  "part  of  a  dis- 

10  trict"  in  the  first  sentence; 

11  (3)  by  striking  out  "in  which  at  least  two  hun- 

12  dred  persons  annually  require  the  appointment  of 

13  counsel"  in  the  first  sentence; 

14  (4)  by  inserting  after  the  first  sentence  "A  de- 

15  fender  organization  shall  be  established  for  any  dis- 

16  trict    or    part    of    a    district    or    combination    of 

17  districts — 

18  "(A)  in  which  more  than  two  hundred  persons 

19  annually  require  the  appointment  of  counsel;  or 

20  "(B)  where  the  Judicial  Conference  determines 

21  that— 

22  "(1)  such  an  organization  would  be  cost  ef- 

23  fective;  or 
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1  "(ii)  the  interests  of  effective  representa- 

2  tion  otherwise  require  estabhshment  of  such  an 

3  organization.";  and 

4  (5)  by  striking  out  "aggregate  the  number  of 

5  persons  required  to  be  represented  to  estabhsh  eUgi- 

6  biUty  for"  in  the  second  sentence  and  inserting  in 

7  Ueu  thereof  "estabUsh". 

8  SEC.  602.  PANEL  ATTORNEY  SUPPORT  OFFICE. 

9  Subsection  (a)  of  section  3006A  of  title  18,  United 

10  States  Code,  is  amended  by  adding  at  the  end  the  follow- 

1 1  ing  new  paragraph: 

12  "(4)(A)   In  any  district  which  has  not  estab- 

13  Ushed  a  federal  defender  organization  pursuant  to 

14  subsection  (g)  of  this  section,  the  plan  for  the  dis- 

15  trict  may  provide  for  the  establishment  of  a  panel 

16  attorney  support  office  to  assist  the  court  in  manag- 

17  ing  the  panel  of  attorneys  who  provide  representa- 

18  tion  pursuant  to  the  plan  for  the  district.  The  panel 

19  attorney  support  office  shall  provide  advice  to  coun- 

20  sel  appointed  pursuant  to  this  section,  maintain  a 

21  Ust  of  members  of  the  panel,  review  vouchers  for 

22  compensation  pursuant  to  this  section  prior  to  sub- 

23  mission  to  judicial  officers  for  approval,  coordinate 

24  training  of  members  of  the  panel,  and  perform  any 
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1  other  duties  in  administering  the  plan  for  the  dis- 

2  trict  which  the  court  may  delegate. 

3  "(B)  The  district  court  shall  appoint  an  admin- 

4  istrator  to  direct  the  panel  attorney  support  office. 

5  The  Administrator  may  be  employed  on  a  part-time 

6  or  full-time  basis.  The  Administrator  may  appoint 

7  employees  in  such  number  as  may  be  approved  by 

8  the   Director  of  the  Administrative   Office   of  the 

9  United  States  Courts.  Such  employees  shall  be  sub- 

10  ject  to  removal  by  the  Administrator.". 

11  SEC.  603.  JUDICIAL  CONFERENCE  TO  DETERMINE  RATES 

12  OF  COMPENSATION  FOR  ATTORNEYS. 

13  Subsection  (d)  of  section  3006A  of  title  18,  United 

14  States  Code,  is  amended — 

15  (1)  in  the  first  sentence  of  paragraph  (1)  by 

16  striking  out  all  that  follows  "be  compensated"  and 

17  inserting  in  Ueu  thereof  "at  rates  established  by  the 

18  Judicial  Conference*  of  the  United  States  sufficient 

19  to  cover  reasonable  overhead  costs  and  to  provide  a 

20  reasonable  hourly  wage  for  time  expended  in  court 

21  and  for  time  expended  out  of  court."; 

22  (2)  by  striking  out  the  third  and  fourth  sen- 

23  tences  of  paragraph  (1);  and 

24  (3)  by  striking  out  all  that  appears  in  para- 

25  graph  (2)  and  inserting  in  lieu  thereof  "The  Judicial 
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1  Conference  shall  establish  limits  on  the  amounts  of 

2  compensation   for   representation   in   misdemeanors, 

3  felonies,  appea's,  and  other  matters.  Except  as  pro- 

4  vided  in  paragraph  (3)  of  this  subsection,  the  com- 

5  pensation  to  be  paid  to  an  attorney  or  to  a  bar  asso- 

6  ciation  or  legal  aid  agency  or  community  defender 

7  organization  shall  not  exceed  the  amount  established 

8  by  the  Judicial  Conference  for  the  type  of  proceed- 

9  ing  in  which  representation  was  provided.". 

10  SEC.  604.  JUDICIAL  CONFERENCE  TO   DETERMINE   MAXI- 

11  MUM     AMOUNTS     OF     COMPENSATION     FOR 

12  SERVICES  OTHER  THAN  COUNSEL. 

13  Subsection  (e)  of  section  3006A  of  title  18,  United 

14  States  Code,  is  amended — 

15  (1)  in  subparagraphs  (A)  and  (B)  of  paragraph 

16  (2),  by  striking  "$300"  and  inserting  in  lieu  thereof 

17  "an  amount  established  by  the  Judicial  Conference"; 

18  and 

19  (2)  in  paragraph  (3)  by  striking  "$1,000"  and 

20  inserting  in  lieu  thereof  "an  amount  established  by 

21  the  Judicial  Conference". 

22  SEC.  605.  COMPENSATION  OF  PARALEGALS  AND  LAW  STU- 

23  DENTS. 

24  Paragraph  (1)  of  subsection  (d)  of  section  3006A  of 

25  title  18,  United  States  Code,  is  amended  by  adding  at  the 
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1  end  thereof  the  following:  "The  sei-vices  of  paralegals  and 

2  qualified  law  students  furnishing  services  pursuant  to  this 

3  section  shall  be  compensated  or  reimbursed  at  hourly  rates 

4  established  by  the  Judicial  Conference.". 

5  SEC.  606.  TORT  CLAIMS  ACT  AMENDMENTS  RELATING  TO 

6  LIABILITY  OF  FEDERAL  PUBUC  DEFENDERS. 

7  Section  2680  of  title  28,   United   States  Code,   is 

8  amended  by  adding  at  the  end  the  following  new  sub- 

9  section: 

10  "(o)  Any  claim  for  money  damages  for  injury,  loss 

11  of  liberty,  loss  of  property,  or  personal  injury  or  death 

12  arising  from  malpractice  or  negligence  of  an  officer  or  em- 

13  ployee  of  a  Federal  Public  Defender  Organization  in  fur- 

14  nishing  representational  services  under  section  3006 A  of 

15  title  18.". 

16  TITLE  VII— PLACES  OF  HOLDING 

17  COURT 

18  SEC.  701.  PLACE  O!"  HOLDING  COURT  IN  THE  NORTHERN 

1 9  DISTRICT  OF  INDIANA. 

20  Section  94(a)(3)  of  title  28,  United  States  Code,  is 

21  amended  to  read  as  follows: 

22  "(3)  The  Western  Division  comprises  the  coun- 

23  ties  of  Benton,  Carroll,  Jasper,  Lake,  Newton,  Por- 

24  ter,  Tippecanoe,  Warren,  and  White. 
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1  Court  for  the  Western  Division  shall  be  held  at  La- 

2  fayette  and  at  a  suitable  site  in  Lake  or  Porter 

3  Counties.". 

4  SEC.  702.  PLACE  OF  HOLDING  COURT  IN  THE  SOUTHERN 

5  DISTRICT  OF  NEW  YORK- 

6  The  last  sentence  of  section  112(b)  of  title  28,  United 

7  States  Code,  is  amended  to  read  as  follows:  "Court  for 

8  the  Southern  District  shall  be  held  at  New  York,  White 

9  Plains,  and  in  the  Middletown-Wallkill  area  of  Orange 

10  County,  or  such  nearby  location  as  may  be  deemed  appro- 

11  priate.". 

12  SEC.   703.   PLACE   OF  HOLDING   COURT  IN  EASTERN  DIS- 

13  TRICT  OF  TEXAS. 

14  The  second  sentence  of  section  124(c)(3)  of  title  28, 

15  United  States  Code,  is  amended  by  inserting  "and  Piano" 

16  after  "held  at  Sherman". 

17  TITLE  VIII— BANKRUPTCY 

18  SEC.  801.  BANKRUPTCY  RULEMAKING. 

19  (a)     Methods    of    Prescribing    Bankruptcy 

20  Rules.— Section  2073  of  title  28,  United  States  Code,  is 

21  amended — 

22  (1)  in  subsection  (a)(2),  by  striking  out  "sec- 

23  tion  2072"  and  inserting  in  lieu  thereof  "sections 

24  2072  and  2075"; 
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1  (2)  in  subsection  (d),  by  inserting  "or  2075" 

2  after  "2072";  and 

3  (3)  in  subsection  (e)  by  inserting  "or  2075" 

4  after  "2072". 

5  (b)  Effective  Date  of  Bankruptcy  Rules. — 

6  Section  2074(a)  of  title  28,  United  States  Code,  is  amend- 

7  ed  by  inserting  "or  2075"  in  the  first  sentence  after 

8  "2072". 

9  (c)   Conforming  Amendment. — Section  2075  of 

10  title  28,  United  States  Code,  is  amended  by  striking  out 

1 1  the  third  undesignated  paragraph. 

1 2  SEC.  802.  BANKRUPTCY  ADMINISTRATOR  PROGRAIVL 

13  (a)  Presiding  Officer. — ^A  bankruptcy  adminis- 

14  trator  appointed  under  section  302(d) (3)(I)  of  the  Bank- 

15  ruptcy  Judges,  United  States  Trustees,  and  Family  Farm- 

16  er  Bankruptcy  Act  of  1986  (Public  Law  99-554;   100 

17  Stat.  3132),  as  amended  by  section  317(a)  of  the  Federal 

18  Courts   Study  Committee  Implementation  Act  of  1990 

19  (Public  Law  101-650;  104  Stat.  5115),  or  the  bankruptcy 

20  administrator's  designee  may  preside  at  the  meeting  of 

21  creditors  convened  under  section  341(a)  of  title  11,  United 

22  States  Code.  The  bankruptcy  administrator  or  the  bank- 

23  ruptcy  administrator's  designee  may  preside  at  any  meet- 

24  ing  of  equity  security  holders   convened  under  section 

25  341(b)  of  title  11,  United  States  Code. 
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1  (b)   Examination  of  the  Debtor. — The  bank- 

2  niptcy  administrator  or  the  bankruptcy  administrator's 

3  designee  may  examine  the  debtor  at  the  meeting  of  credi- 

4  tors  and  may  administer  the  oath  required  under  section 

5  343  of  title  11,  United  States  Code. 

6  SEC.  803.  DAMAGES  FOR  VIOLATION  OF  AUTOMATIC  STAY. 

7  Section  362(h)  of  title  11,  United  States  Code,  is 

8  amended  to  read  as  follows: 

9  "(h)  An  entity  iiyured  by  any  willful  violation  by  any 

10  entity  of  a  stay  provided  by  this  section  shall  recover  from 

1 1  the  entity  violating  the  automatic  stay  actual  damages,  in- 

12  eluding  costs  and  attorneys'  fees,  and,  in  appropriate  cir- 

13  cumstances,  may  recover  punitive  damages.". 

14  TITLE  IX— MISCELLANEOUS 

15  SEC.  901.  PROPERTY  DAMAGE,  THEFT,  AND  LOSS  CLAIMS 

16  OF  JURORS. 

17  Section    604   of  title   28,    United   States   Code,    is 

18  amended  by  adding  at  the  end  thereof  the  following  new 

19  subsection: 

20  "(i)  The  Director  may  pay  a  claim  by  a  person  sum- 

21  moned  to  serve  or  serving  as  a  grand  juror  or  petit  juror 

22  for  loss  of,  or  damage  to,  personal  property  that  occurs 

23  incident  to  that  person's  performance  of  duties  in  response 

24  to  the  summons  or  at  the  direction  of  an  officer  of  the 

25  court.  With  respect  to  claims,  the  Director  shall  have  the 
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1  authority  granted  to  the  head  of  an  agency  by  section 

2  3721  of  title  31  for  the  consideration  of  employees'  per- 

3  sonal  property  claims.  The  Director  shall  prescribe  guide- 

4  lines   for   the   consideration   of  claims   under   this   sub- 

5  section.". 

6  SEC.    902.    EXPANDED    WORKERS'    COMPENSATION    COV- 

7  ERAGE  FOR  JURORS. 

8  Workers'  Compensation  Co\^rage. — Paragraph 

9  (2)  of  section  1877(b)  of  title  28,  United  States  Code,  is 

10  amended — 

11  (1)  by  striking  "or"  at  the  end  of  clause  (C); 

12  and 

13  (2)  by  inserting  ",  or  (E)  traveling  to  or  from 

14  the  courthouse  pursuant  to  a  jury  summons  or  se- 

15  questration  order,   or  as  otherwise  necessitated  by 

16  order  of  the  court"  before  the  period  at  the  end  of 

17  clause  (D). 

1 8  SEC.  903.  EXEMPTION  FROM  JURY  SERVICE. 

19  (a)  Members  of  the  Armed  Forces. — Paragraph 

20  (6)  of  section  1863(b)  of  title  28,  United  States  Code,  is 

2 1  amended  to  read  as  follows: 

22  "(6)  specify  that  members  of  the  Armed  Forces 

23  of  the   United   States   serving  on   active   duty  are 

24  barred  from  senice  on  the  ground  that  they  are  ex- 

25  empt.". 
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1  (b)  Conforming  Amendment. — Section  1869  of 

2  title  28,  United  States  Code,  is  amended  by  striking  sub- 

3  section  (i)  and  redesignating  subsequent  subsections  ac- 

4  cordingly. 

5  SEC.  904.  FULL-TIME  STATUS  OF  COURT  REPORTERS. 

6  Section  753(e)  of  title  28,  United  States  Code,  is 

7  amended  by  inserting  after  the  first  sentence  the  follow- 

8  ing:  "For  the  purposes  of  subchapter  III  of  chapter  83 

9  of  title  5  and  chapter  84  of  such  title,  a  reporter  shall 

10  be  considered  a  full-time  employee  during  any  pay  period 

1 1  for  which  a  reporter  receives  a  salary  at  the  annual  salary 

12  rate  fixed  for  a  fall-time  reporter  pursuant  to  the  preced- 

13  ing  sentence.". 

14  SEC.  906.  TECHNICAL  AMENDMENT  RELATING  TO  THE  JU- 

15  DICIAL  CONFERENCE. 

16  Section   331    of  title   28,   United   States   Code,   is 

17  amended  in  the  second  paragraph  by  striking  "at  the  an- 

18  nual  judicial  conference  of  the  circuit  held  pursuant  to  sec- 

19  tion  333  of  this  title". 

20  SEC.  906.  TECHNICAL  AMENDMENT  RELATING  TO  THE  DI- 

21  RECTOR  AND  DEPUTY  DIRECTOR  OF  THE  AD- 

22  MINISTRATIVE  OFFICE. 

23  Section   601    of  title   28,   United   States   Code,   is 

24  amended  by  adding  at  the  end  thereof  the  following:  "The 
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1  Director  and  Deputy  Director  shall  be  deemed  to  be  'offi- 

2  cers'  for  the  purposes  of  title  5.". 

3  SEC.    907.    TECHNICAL    AMENDMENT    RELATING    TO    RE- 

4  MOVAL. 

5  Section  1446(c)(1)  of  title  28,  United  States  Code, 

6  is  amended  by  striking  "petitioner"  and  inserting  in  lieu 

7  thereof  "defendant  or  defendants". 

8  SEC.  908.  TECHNICAL  AMENDMENT  TO  FEDERAL  JUDICIAL 

9  CENTER  RETIREMENT  PROVISIONS. 

10  Section  627(b)  of  title  28,  United  States  Code,  is 

1 1  amended — 

12  (1)  by  inserting  before  "the  professional  staff" 

13  in  the  first  sentence  "Deputy  Director,";  and 

14  (2)  by  inserting  after  "(relating  to  civil  service 

15  retirement),"  in  the  first  sentence  "chapter  84  (re- 

16  lating  to  the  Federal  Employees'  Retirement  Sys- 

17  tem),". 

18  SEC.  909.  VACANCY  IN  TLERK  POSITION;  ABSENCE  OF 

19  CLERK;   COMPENSATION   OF   DECEASED 

20  CLERK  OF  SUPREME  COURT. 

21  (a)  Section  954  of  title  28,  United  States  Code,  is 

22  amended  to  read  as  follows: 

23  "(a)  When  the  office  of  clerk  is  vacant,  the  deputy 

24  clerks  shall  perform  the  duties  of  the  clerk  in  the  name 

25  of  the  last  person  who  held  that  office.  When  the  clerk 
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1  is  incapacitated,  absent  or  otherwise  unavailable  to  per- 

2  form  official  duties,  the  deputy  clerks  shall  perform  the 

3  duties  of  the  clerk  in  the  name  of  the  clerk.  The  court 

4  may  designate  a  deputy  clerk  to  act  temporarily  as  clerk 

5  of  the  court  in  his  or  her  own  name. 

6  "(b)  The  compensation  of  a  deceased  clerk  of  the  Su- 

7  preme  Court  may  be  paid  to  the  decedent's  personal  rep- 

8  resentative  until  a  successor  is  appointed  and  qualifies.". 

9  (b)  The  chapter  analysis  for  chapter  57  of  title  28, 

10  United  States  Code,  relating  to  section  954  is  amended 

11  to  read  as  follows: 

"954.  Vacancy  in  clerk  position;  absence  of  clerk;  compensation  of  deceased 
clerk  of  Supreme  Court.". 

12  (c)  The  section  title  for  section  954  of  title  28,  United 

13  States  Code,  is  amended  to  read  as  follows: 

14  ''§954.  Vacancy  in  clerk  position;  absence  of  clerk; 

15  compensation   of  deceased  clerk  of  Su- 

16  preme  Court". 

17  SEC.  910.  REGISTRATION  OF  JUDGMENTS  FOR  ENFORCE- 

18  MENT  IN  OTHER  DISTRICTS. 

19  (a)  Section  1963  of  title  28,  United  States  Code,  is 

20  amended — 

21  (1)  in  the  first  sentence — 

22  (A)  by  striking  "district  court"  and  insert- 

23  ing  in  lieu  thereof  "court  of  appeals,  district 

24  court,  bankruptcy  court,";  and 
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1  (B)  by  striking  "such  judgment"  and  in- 

2  serting  in  lieu  thereof  "the  judgment";  and 

3  (2)  by  adding  after  the  last  paragraph  the  fol- 

4  lowing: 

5  "The  procedure  prescribed  by  this  section  is  in  addi- 

6  tion  to  other  procedures  provided  by  law  for  the  enforce- 

7  ment  of  judgments.". 

8  (b)  The  chapter  analysis  for  chapter  125  of  title  28, 

9  United  States  Code,  relating  to  section  1963  is  amended 

10  to  read  as  follows: 

"1963.  Registration  of  judgments  for  enforcement  in  other  districts.". 

11  (c)   The  section  title  for  section  1963  of  title  28, 

12  United  States  Code,  is  amended  to  read  as  follows: 

13  **§  1963.  Registration  of  judgments  for  enforcement  in 

14  other  districts'*. 

15  SEC.  911.  MAGISTRATE  JUDGE  POSITIONS  AUTHORIZED  IN 

16  THE  DISTRICT  COURTS  OF  GUAM  AND  THE 

1 7  NORTHERN  MARIANA  ISLANDS. 

18  ,     Section   631    of  title   28,   United   States   Code,   is 

19  amended — 

20  (1)  by  striking  the  first  two  sentences  of  sub- 

21  section  (a)  and  inserting  in  lieu  thereof  the  follow- 

22  ing:  "The  judges  of  each  United  States  district  court 

23  and  the  district  courts  of  the  Virgin  Islands,  Guam, 

24  and   the   Northern   Mariana   Islands   shall   appoint 

25  United  States  magistrate  judges  in  such  numbers 
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1  and  to  serve  at  such  locations  within  the  judicial  dis- 

2  tricts  as  the  Conference  may  determine  under  this 

3  chapter.  In  the  case  of  a  magistrate  judge  appointed 

4  by  the  district  court  of  the  Virgin  Islands,  Guam,  or 

5  the   Northern   Mariana  Islands,   this  chapter  shall 

6  apply  as  though  the  court  appointing  such  a  mag- 

7  istrate  judge  were  a  United  States  district  court."; 

8  and 

9  (2)  by  inserting  in  the  first  sentence  of  para- 

10  graph  (1)  of  subsection  (b)  after  "Commonwealth  of 

11  Puerto  Rico,"  the  following:  "the  Territory  of  Guam, 

12  the  Territory  of  the  Northern  Mariana  Islands,". 

1 3  SEC.  912.  VENUE  IN  DIVERSITY  CIVIL  ACTIONS. 

14  Chapter  87  of  title  28,  United  States  Code  (relating 

15  to  district  courts;  venue)  is  amended — 

16  (1)  by  amending  subsection   (a)(3)   of  section 

17  1391  by  striking  out  "the  defendants  are"  and  in- 

18  serting  in  lieu  thereof  "any  defendant  is";  and 

19  (2)  in  section  1392— 

20  (A)  by  repealing  subsection  (a); 

21  (B)  by  striking  out  the  subsection  designa- 

22  tor  "(b)"  for  the  remaining  subsection;  and 

23  (C)  by  striking  out  "Defendants  or  prop- 

24  erty"  in  the  chapter  analysis  and  section  title 

25  and  inserting  in  lieu  thereof  "Property". 

•HR  4357  IH 
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Mr.  Hughes.  I  look  forward  to  hearing  the  testimony  of  our  very 
distinguished  panel  of  witnesses,  and  I  yield  to  the  disting^shed 
gentleman  from  California,  the  ranking  Republican,  Carlos  Moor- 
head. 

Mr.  MooRHEAD.  Thank  you,  Mr.  Chairman. 

As  you  have  indicated,  today's  hearing  is  the  second  on  H.R. 
4357,  the  Federal  Courts  Improvement  Act  of  1994,  the  subcommit- 
tee's first  hearing  having  focused  on  the  longstanding  and  impor- 
tant issue  of  diversity  jurisdiction.  I  was  just  noticing  an  article 
this  morning  that  the  Third  Branch  had  on  that  particular  hearing. 
This  hearing  will  give  the  subcommittee  an  opportunity  to  explore 
a  wide  range  of  diverse  initiatives  that  pertain  to  the  Federal 
judiciary. 

Last  year,  when  Judge  Richard  Arnold  testified  before  the  sub- 
committee, he  made  the  point  that  the  judiciary  has  no  control  over 
its  workload  in  that  they  must  decide  whatever  cases  are  filed  and 
have  no  way  to  control  the  volume  of  filings.  By  the  same  token, 
Congress  has  been  actively  adding  to  the  responsibilities  of  the 
Federal  judiciary;  we  felt  you  didn't  have  enough  to  do,  in  several 
areas. 

While  it  is  important  for  Congress  to  provide  the  judiciary  with 
the  necessary  resources  to  effectively  and  efficiently  discharge  its 
responsibilities,  I  think  it  is  equally  important  that  the  judiciary  do 
all  that  it  can  to  develop  and  implement  cost-effective  measures  to 
help  balance  the  budgetary  equation. 

I  look  forward  to  the  testimony  of  Judge  Tacha,  Judge  Zobel,  and 
an  opportunity  to  work  with  them  and  with  you,  Mr.  Chairman,  to 
fashion  a  bill  that  will  facilitate  the  work  of  the  Federal  judiciary. 

Mr.  Hughes.  Does  the  gentleman  from  California,  Mr.  Edwards, 
have  an  opening  statement? 

Mr.  Edwards.  I  do  not. 

Mr.  Hughes.  All  right. 

Our  first  witness  of  this  distinguished  panel  is  the  Honorable 
Deanell  Tacha  who  is  a  U.S.  Court  of  Appeals  judge  for  the  Tenth 
Circuit.  Ms.  Tacha  has  served  as  a  circuit  appeals  judge  since  1985 
and  is  appearing  today  as  the  Chair  of  the  Judicial  Conference's 
Committee  on  the  Judicial  Branch,  a  committee  which  is  concerned 
with  matters  affecting  the  judiciary  as  an  institution. 

Prior  to  her  appointment  to  the  Federal  bench.  Judge  Tacha  was 
vice  chancellor  for  academic  affairs  and  associate  vice  chancellor  for 
academic  affairs  at  the  University  of  Kansas.  Prior  to  those  posi- 
tions. Judge  Tacha  was  associate  dean,  professor  and  associate  pro- 
fessor of  law  at  the  University  of  Kansas  Law  School. 

She  also  has  been  the  director  of  the  Douglas  County,  Kansas 
Legal  Aid  Clinic,  a  White  House  fellow  and  an  associate  of  the 
Thomas  Pointer  law  firm. 

Our  second  witness  is  the  Honorable  Rea — Rea  or  Rya 

Judge  Zobel.  Rya,  thank  you. 

Mr.  Hughes  [continuing].  Rya  W.  Zobel,  who  is  a  U.S.  district 
judge  for  the  District  Court  of  Massachusetts.  Judge  Zobel  has 
served  as  a  district  judge  since  1979  and  is  appearing  today  as 
Chair  of  the  Judicial  Conference's  Committee  on  Automation  and 
Technology.  Prior  to  her  appointment  to  the  Federal  bench.  Judge 
Zobel  was  a  partner  in  the  law  firm  of  Groodwin,  Proctor  &  Roar, 
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and  an  associate  in  the  law  firm  of  Hill  &  Barlow.  She  has  also 
been  a  law  clerk  to  Chief  Judge  George  Sweeney  of  the  District 
Court  of  Massachusetts. 

Judge  Zobel  has  been  active  in  other  Judicial  Conference  commit- 
tees, bar  associations  and  civic  organizations.  We  welcome  you  to 
today's  hearing. 

We  have  received  your  written  statements,  which  without  objec- 
tion, will  be  made  a  part  of  the  record,  and  we  hope  you  can  sum- 
marize so  we  can  move  right  on  to  questions. 

Welcome.  Why  don't  we  begin  with  you,  Judge  Tacha. 

STATEMENT  OF  DEANELL  REECE  TACHA,  JUDGE,  U.S.  COURT 
OF  APPEALS  FOR  THE  TENTH  CIRCUIT,  AND  CHAIR,  COM- 
MITTEE ON  THE  JUDICIAL  BRANCH,  JUDICIAL  CONFERENCE 
OF  THE  UNITED  STATES,  ON  BEHALF  OF  THE  JUDICIAL  CON- 
FERENCE OF  THE  UNITED  STATES 

Judge  Tacha.  Thank  you,  Mr.  Chairman,  and  members  of  the 
committee.  It  is  an  honor  to  be  here  today. 

And  I  appear  for  two  reasons,  one,  to  thank  this  committee  for 
your  attention  to  some  of  the  interests  of  the  Federal  judiciary  on 
matters  of  great  importance  to  us.  Of  specific  interest  today,  I  will 
discuss  H.R.  4357,  the  Federal  Courts  Improvement  Act  of  1994.  I 
will  address  the  issues  raised  by  this  bill,  and  note  that  the  Judi- 
cial Conference  supports  the  provisions  unless  I  indicate  otherwise. 

This  bill,  as  both  of  you  have  noted,  contains  an  array  of  propos- 
als, all  of  which  are  important  to  the  Federal  judiciary,  to  the  oper- 
ation of  the  Federal  courts,  and  to  our  administrative  work  as  a 
court  system. 

Let  me  take  the  broad  categories  that  this  bill  covers.  One  is  a 
set  of  proposals  that  are  important  to  the  judges  themselves,  the 
ability  to  recruit  and  retain  a  highly  qualified  judiciary  and  treat 
our  staff  and  our  judges  fairly. 

A  second  category,  we  join  with  you,  the  Federal  Courts  Study 
Committee  and  other  groups,  concerned  about  the  effective  man- 
agement of  our  caseload,  about  new  ways  to  administer  that  case- 
load, and  about  ways  to  more  fairly  and  efficiently  handle  it. 

Third,  an  array  of  proposals  goes  to  the  criminal  justice  system. 
I  know  you  have  been  involved  in  discussions  on  various  aspects 
of  the  crime  bill.  We,  too,  have  some  concerns  about  similar  issues 
of  criminal  justice,  including  adequate  defense  for  indigent  defend- 
ants in  the  system. 

We  also  will  raise  with  you  proposals  related  to  safety  for  some 
of  our  officers,  and  fiscal  concerns,  as  Mr.  Moorhead  pointed  out, 
as  ways  that  we  can  assist  in  handling  the  fiscal  load  of  an  increas- 
ing and  ever  more  complex  caseload. 

I  note  simply  for  the  record  that  the  bankruptcy  provisions  in 
title  VIII  have  been  covered  by  another  subcommittee  of  this  com- 
mittee and  I  will  not  address  those.  Let  me  begin  with  the  judges 
themselves,  and  an  issue  of  great  interest  that  you,  Mr.  Chairman, 
raised. 

This  is  section  401,  which  is  commonly  called  the  provision  with 
respect  to  the  expanded  "rule  of  80."  This  expanded  "rule  of  80"  is 
an  important  equity  issue  for  the  judges  themselves.  But  it  is  also 
a  mechanism  by  which  we  can  put  together  that  equity  concern 
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with  a  method  for  adding  judicial  capability  without  the  full  costs 
of  adding  brandnew  judgeships. 

The  equity  issue.  As  you  all  are  very  well  aware,  Federal  judges 
enjoy  no  vested  retirement  rights.  Instead,  the  life  tenure  provi- 
sions of  the  Constitution  provide  us  with  an  opportunity  and  an  ex- 
pectation for  senior  status  after  a  given  period  of  service  and  a 
given  years  in  age. 

The  problem  is  that  under  the  current  law  the  minimum  age  is 
65.  This  creates  a  disparity  in  the  number  of  years  served  before 
a  judge  can  take  senior  status.  So  of  great  importance  to  the  active 
judiciary  today  is  this  question  of  the  period  of  years  of  service  to- 
ward senior  status. 

Currently,  65  years  and  15  years  of  service  is  the  time  that  must 
be  served.  Thus,  if  one's  age  of  appointment  is  50,  then  only  15 
years  are  served  until  one  realizes  that  anticipation  of  senior  sta- 
tus. Any  judge  appointed  under  the  age  of  50,  therefore,  serves  an 
extended  number  of  years  depending  upon  the  age  of  that  judge's 
appointment. 

The  expanded  rule  that  we  propose  in  this  legislation  would  re- 
duce that  disparity,  but  at  the  same  time  balance  the  Government's 
interest  in  long-term  judicial  service,  increase  the  judiciary's  total 
capability  by  adding  senior  judges,  and  I  think  I  need  to  add,  add 
very  able  and  experienced  senior  judges  who  over  the  last  few 
years  have  handled  15  percent  of  the  trial  caseload  and  14  percent 
of  the  appellate  caseload. 

There  is  an  additional  flexibility  in  senior  judge  status,  which  al- 
lows senior  judges  to  be  reassigned  on  a  temporary  basis  to  meet 
emergencies  outside  their  particular  district  or  circuit.  So  we  may, 
while  addressing  an  equity  issue,  also  add  to  our  total  judicial 
capability. 

This  bill  also  contains  a  series  of  other  proposals  important  to 
judges,  one  notably  is  found  in  section  106,  but  more  importantly, 
that  you  simply  take  note  that  automatic  and  annual  cost-of-living 
increases  for  judges  are  an  extremely  important  part  of  retaining 
and  recruiting  a  very  well-qualified  judiciary. 

Now,  last  year  you  were  very  helpful  to  us  in  the  amendments 
to  the  judicial  survivors  and  annuities  system.  We  have  in  section 
403  one  technical  amendment  that  is  terribly  important.  Somehow 
we  got  disparate  treatment  for  two  categories  of  disabled  judges.  It 
is  very  important  that  both  sets  of  disabled  judges  be  treated  the 
same  under  JSAS. 

One  leadership  issue  important  to  the  judiciary  is  that  section 
105  revises  the  selection  process  for  the  Chief  Judge  of  the  Court 
of  International  Trade  to  conform  with  the  other  Federal  courts. 
They  are  the  only  ones  different. 

Also,  I  should  note  that  when  this  bill  was  submitted  to  you,  sec- 
tion 701  was  included  in  it.  The  seventh  circuit  has  since  with- 
drawn the  request  for  the  change  in  place  of  holding  Federal  court 
in  the  Northern  District  of  Indiana,  thus  leaving  the  statutory  au- 
thorization as  it  was  prior  to  this. 

One  staff  matter  is  a  provision  that  relates  to  the  compensation 
of  the  people  in  the  Federal  Judicial  Center,  to  make  them  com- 
parable with  the  Administrative  Office. 
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Now,  let  me  turn  to  the  administration  of  justice  matters  and 
matters  of  handling  our  caseload  ever  more  efficiently  and  in  a  fair 
and  equitable  way.  I  turn  your  attention  to  section  301.  We  join 
with  you  and  the  Federal  Courts  Study  Committee  and  other 
groups  who  have  looked  at  the  questions  of  the  utility  of  alter- 
native dispute  resolution  in  assisting  the  courts  with  their 
caseloads. 

Section  301  proposes  a  continuation  of  a  voluntary  court-annexed 
arbitration  program  beyond  the  December  1994  sunset.  I  know  this 
committee  has  been  greatly  involved  in  discussing  that.  The  Judi- 
cial Conference  takes  the  position  that  these  voluntary  court-an- 
nexed programs  are  very  important,  important  to  the  future  of 
ADR,  and  we  seek  to  expand  the  authority  to  include  all  districts 
in  the  voluntary  court-annexed  arbitration  programs. 

Another  provision,  section  102,  is  also  one  with  which  you  are 
quite  familiar,  and  it  relates  to  the  exhaustion  requirements  for 
prisoner  civil  rights  actions  brought  under  section  1983.  We  share 
your  concern  that  exhaustion  is  extremely  important. 

Under  the  current  law.  State  grievance  procedures  must  be  ap- 
proved under  some  Department  of  Justice  guidelines.  This  provi- 
sion would  change  that  and  allow  the  court  and  the  Attorney  Gen- 
eral to  qualify  State  grievance  procedures  to  just  determine  if  they 
are  fair  and  effective  grievance  procedures.  The  Judicial  Conference 
proposes  to  extend  the  exhaustion  period  to  120  days. 

Now,  we  are  aware  that  the  House  and  Senate  versions  of  the 
crime  bill  contain  some  different  versions.  And  suffice  it  to  say,  we 
support  these  exhaustion  requirements. 

A  third  administration  of  justice  issue  is  one  contained  in  section 
303,  which  would  allow  magistrate  judges  to  try  petty  offenses 
without  the  consent  of  the  defendant.  I  think  you  are  all  aware 
that  magistrate  judges  have  earned  their  place  of  respect  in  the 
Federal  judiciary,  and  do  an  outstanding  job  of  trying  these  kinds 
of  cases. 

Petty  offenses  are  misdemeanors,  with  a  fine  of  less  than  $5,000 
or  a  term  of  imprisonment  of  less  than  6  months.  There  is  no  con- 
stitutional impediment  here  because  these  kinds  of  petty  offenses 
would  not  be  considered  crimes  under  the  common  law.  In  addition, 
this  reflects  reality. 

Last  year,  magistrate  judges  tried  approximately  70,000  of  these 
petty  offenses  by  consent,  and  only  1,100  were  tried  by  district 
court  judges.  So  this  provision  simply  would  waive  that  require- 
ment for  consent  of  the  defendant.  That  same  provision  also  would 
allow  for  oral  consent  in  the  case  of  other  misdemeanors. 

Other  important  issues  you  have  already  touched  on  we  will  not 
touch  on  here,  and  I  simply  would  have  read  into  the  record  my 
colleague.  Judge  Marcus'  testimony,  on  in-State  plaintiff  jurisdic- 
tion, and  we  indeed  have  also  included  in  this  the  proposal  for  an 
increase  in  the  diversity  jurisdiction. 

I  turn  now  to  the  criminal  justice  system.  Some  of  these  provi- 
sions are  important  issues  to  appropriate,  fair  and  effective  defense 
and  representation  of  our  criminal  indigent  defendants.  The  Fed- 
eral public  defenders  are  an  essential  cog  in  the  criminal  justice 
system  in  the  Federal  courts. 
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After  a  thorough  study,  section  601  recommends  amendments 
which  would  make  mandatory  Federal  defender  organizations  in 
those  places  with  200  appointments  annually,  and  give  discre- 
tionary authority  to  the  Conference  to  provide  defender  organiza- 
tions in  smaller  organizations.  Sections  603  and  604  simply  call  for 
a  transfer  to  the  Judicial  Conference  of  the  authority  to  set  the 
rates  for  panel  attorneys  and  for  various  experts  and  investigators 
related  to  the  use  of  panel  attorneys. 

An  important  provision  and  a  problem  with  which  you  are  all 
very  familiar  is  the  escalating  drug  and  substance  abuse  among  de- 
fendants in  the  Federal  courts.  We  seek  under  section  501  perma- 
nent reauthorization  of  the  Federal  substance  abuse  and  treatment 
program  created  in  1960 — 1978. 

This  is  drug  and  alcohol  aftercare  for  Federal  offenders,  as  re- 
quired as  a  condition  of  release  of  probation  or  of  the  sentence.  It 
is  both  testing  and  treatment. 

It  is  an  essential  cog  in  the  criminal  justice  system.  It  has 
worked  and  we  have  statistics  to  show  that.  Thus,  we  ask  for  per- 
manent reauthorization. 

A  sobering  but  very  important  provision  is  section  501,  which 
would  call  for  Federal  authority  for  our  pretrial  and  probation  serv- 
ice officers  to  carry  firearms.  States  have  widely  varying  require- 
ments and  widely  varying  costs  and  training  requirements.  This 
would  simply  give  to  all  of  our  Federal  pretrial  and  probation  offi- 
cers the  right  to  carry  firearms. 

Finally,  we  have  in  title  II  proposals,  as  Congressman  Moorhead 
has  related,  reflecting  the  court's  efforts  to  find  fair  ways  to  fund 
the  escalating  costs  of  the  courts.  But  we  must  still  be  sure  to  mon- 
itor and  maintain  an  open  and  accessible  system  of  justice  in  the 
Federal  system. 

Thus,  we  have  proposals  in  section  203  for  an  increase  in  the 
civil  filing  fee  from  $120  to  $150,  with  the  difference  being  retained 
by  the  judiciary;  a  proposal  in  section  201  for  reimbursement  of 
civil  and  criminal  forfeiture  expenses  to  help  defray  the  cost  of  in- 
digent representation  and  the  costs  of  home  detention  and  monitor- 
ing, which  diminish  the  prison  costs  related  to  incarceration;  and 
third,  a  proposal  for  consolidation  of  unclaimed  registry  funds. 

This  is  a  quick  summary,  Mr.  Chairman,  of  a  multitude  of  pro- 
posals in  this  bill. 

I  thank  you  for  this  opportunity.  The  judiciary  appreciates  what 
you  and  all  of  your  colleagues  on  this  committee  do. 

We  stand  ready  to  work  with  you  as  we  all  strive  to  continue  the 
legacy  of  a  fair  and  flourishing  Federal  court  system. 

Mr.  Hughes.  Thank  you,  Judge  Tacha,  for  an  excellent  state- 
ment. 

[The  prepared  statement  of  Judge  Tacha  follows:] 
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Prepared  Statement  of  Deanell  Reece  Tacra.  Judge  U^. 
Court  of  Appeals  for  the  Tenth  Circuit,  and  Chair, 
Commpitee  on  the  Judicial  Branch,  Judicial  Conference  of 
T^^^TTOD  States,  on  Behalf  of  the  Judicial  Conference 
OF  THE  United  States 

Mr.  Chainnan  and  members  of  the  Subcommittee.  I  am  DeaneU  Reece  Tacha,  Judge 
of  the  United  States  Court  of  Appeals  for  the  Tenth  Circuit,  and  Chair  of  the  Judicial 
Conference  Committee  on  the  Judicial  Branch.   I  am  here  today  as  a  representative  of  the 
Judicial  Conference  to  address  the  issues  raised  in  H.R.  4357,  the  -Federal  Courts 
Improvement  Act  of  1994.-  TTie  Judicial  Conference  supports  each  section  unless  otherwise 
noted.   We  appreciate  your  willingness  to  introduce  this  bill  and  to  give  the  Judicial 
Conference  an  opportunity  to  appear  before  you  today. 

ntif  T  -  Fedirai  rniiris  SfitHv  rnminittpf  Rpfommgndatjons 
As  you  know,  the  bill  contains  several  recommendations  from  the  Federal  Courts 
Study  Committee  Report  of  1990  which  have  not  yet  been  acted  upon.   I  will  address  aU  but 
one  of  the  provisions  now  and  I  wiU  comment  upon  section  103  when  I  discuss  bankruptcy 

matters. 

The  lOOlh  Congress  passed  Pub.  L.  No.  100-702  in  1988  which  created  within  the 
Judicial  Conference  a  fifteen-member  Federal  Couru  Study  Committee  and  directed  it.  by 
April  2.  1990.  to  study  the  courts  and  transmit  a  report  to  the  President.  Chief  Justice, 
Congress,  Judicial  Conference.  Conference  of  Chief  Justices,  and  State  Justice  Institute. 
More  broadly.  Congress  directed  the  Committee  to  recommend  "revisions  to  be  made  to  laws 
of  the  United  States  as  the  Committee,  on  the  basis  of  such  study,  deems  advisable,"  to 
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■develop  a  long-range  plan  for  the  judicial  system,"  and  to  "make  other  recommendaUons 
and  conclusions  it  deems  advisable."' 

The  Committee  consisted  of  representatives  from  all  three  branches  of  Government, 
as  well  as  stote  governments,  universities,  and  private  practice. 

<f»yrinn  101  --  niversitv  Jurisdiction 

This  section  amends  section  1332  of  tiUe  28,  United  States  Code,  relating  to  diversity 
jurisdiction,  and  would  raise  the  jurisdictional  amount  from  $50,000  to  $75,000.   The 
amendment  also  indexes  this  amount  for  inflation,  which  would  be  adjusted  at  the  end  of 
each  year  that  is  evenly  divisible  by  five. 

The  purpose  of  this  amendment  is  to  supplement  the  increase  of  the  jurisdictional 
amount  from  $10,000  to  $50,000  enacted  as  part  of  the  Judicial  Improvements  and  Access  to 
Justice  Act  in  the  100th  Congress.  In  addition,  this  section  maintains  the  workload-reducing 
effects  of  these  changes  by  indexing  the  diversity  jurisdictional  amount  to  inflation.  In  1993, 
there  were  approximately  51,000  diversity  case  filings.  We  estimate  a  ten  percent  decline  in 
diversity  filings  if  the  jurisdictional  threshold  is  increased  from  $50,000  to  $75,000. 

Section  102  -  Prisoner  rivil  rights  suits 

This  section  amends  the  exhaustion  requirements  for  prisoner  suits  brought  pursuant 
to  42  U.S.C.  §  1983.   Section  1983  provides  a  Federal  civU  cause  of  action  for  deprivations 
of  civil  rights  under  "color  of  law,"   and  is  used  extensively  by  state  prisoners  seeking 


Pub.  L.  No.  100-702.  102  Sut.  4644  (1988). 
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remedies  for  conditions  of  their  confinement.   The  burden  of  these  cases  on  the  Federal 
courts  prompted  Congress  to  include  in  the  CivU  Rights  of  Institutionalized  Persons  Act^  a 
provision,  codified  at  42  U.S.C.  {  1997e,  that  authorizes  courts  to  continue  cases  in  order  to 
require  state  prisoners  to  exhaust  the  prison's  administrative  grievance  procedures.   The 
number  of  prisoner  civil  rights  cases  filed  in  Federal  court  has  increased  39%over  the  past 
five  years.    In  1993,  33,933  prisoner  civil  rights  cases  were  filed  compared  to  24,421  in 
1988. 

The  present  law  requires  exhaustion  of  the  prison's  administrative  grievance 
procedure  and  may  only  be  exercised  if  the  Attorney  General  has  certified  or  the  court  has 
determined  that  the  available  adnunistrative  remedies  meet  certain  minimum  standards  set  out 
in  section  1997e(b).   These  standards  include  a  number  of  requirements  that  must  be  met  for 
certification,  including  employee  and  inmate  participation  in  the  creation  of  the  administrative 
remedies.   The  period  of  continuance  the  court  may  order  to  permit  exhaustion  may  not 
exceed  90  days. 

Noting  that  the  exhaustion  requirements  had  not  been  effective  because  few  state 
grievance  procedures  have  been  certified,  the  Federal  Courts  Study  Committee  and  the 
Judicial  Conference  have  recommended  that  Congress  amend  the  exhaustion  period  in  Section 
1997e  to  120  days,  to  delete  the  minimum  standards  set  out  in  section  1997e(b),  and  to 
permit  the  court  or  the  Attorney  General  to  determine  if  the  stale  administrative  grievance 
remedies  are  "fair  and  effective.'  The  proposed  section   102  substantially  implements  those 
recommendations. 


»  Pub.  L.  No.  96-247.  sec.  7.  94  Sut  352.  M«y  23.  1980. 
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I  note  that  both  the  Senate  and  House  have  passed  crime  bills  which  include  variations 
of  the  exhaustion  amendments.'  Although  the  House  crime  bill  includes  a  strict  exhaustion 
requirement,  the  Senate  amendment  is  similar  to  the  amendment  included  in  H.R.  43S7.   It 
differs  in  that  the  exhaustion  period  would  be  180  days  instead  of  120  days. 

The  Federal  Courts  Study  Committee  recommendation,  as  adopted  by  the  Judicial 
Conference,  seeks  adequate  opportunity  for  meaningful  administrative  resolution  of  a 
prisoner's  complaint.   Both  the  proposed  Senate  and  House  amendments  to  section  1997e  are 
designed  to  accomplish  this  goal.   Although,  as  I  mentioned,  the  Senate  version  is  closer  to 
the  recommendation  approved  by  the  Judicial  Conference,  the  Conference  has  not  taken  a 
position  on  these  competing  versions  of  the  amendment.   Should  Congress  adopt  one  over  the 
other  in  favor  of  proposed  section  102,  the  ultimate  goal  of  stricter  exhaustion  requirements 
will  have  been  realized. 

In  summary,  the  Judicial  Conference  endorses  section  102,  but  it  has  also  supported 
an  amendment  similar  to  the  Senate  crime  bill. 

Section  104  -  Enforcement  of  National  Labor  Relations  Board  orders 

This  section  amends  29  U.S. C.  §  160  to  provide  that  orders  of  the  National  Labor 

Relations  Board  (NLRB)  are  self-enforcing  and  to  give  jurisdiction  over  contempt  and 

executions  to  the  district  courts. 

Presently,  the  NLRB  must  petition  a  court  of  appeals  for  enforcement  of  a  Board 

order  and  appropriate  temporary  relief  or  restraining  order.   These  orders  arise  in  cases  that 


'   Both  bills  are  styled  H.R.  3355.  103rd  Cong.,  1st  Sess.  (1993). 
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mostiy  involve  matters  decided  by  administrative  law  judges  and  reviewed  by  the  NLRB, 
stipulated  records  decided  by  the  NLRB  in  the  first  instance,  or  tests  of  unit  determinations 
in  representation  cases  that  r^ional  directors  decided  on  behalf  of  the  NLRB  subject  to 
request  for  review  by  the  NLRB  itself. 

Congress  has  made  the  other  administrative  agencies  (notably  the  Federal  Trade 
Commission,  (Mi  whose  procedure  and  remedies  those  of  the  NLRB  were  originally  modeled) 
self-enforcing,  with  appropriate  provisions  for  judicial  review.   We  believe  that  Congress 
should  extend  similar  authorization  to  the  NLRB.   NLRB  orders  would  become  final  upon 
exhaustion  of  ^>pellate  remedies,  and  violations  would  be  remedied  by  civil  penalty  actions 
brought  in  Federal  district  courts. 

The  statutory  provisions  for  entry  of  enforcement  orders  by  the  courts  of  appeals 
require  that  the  NLRB  return  to  that  court  for  an  order  of  contempt  if  the  respondent  fails  to 
obey.    A  court  of  appeals  is  not  well  adapted  to  proceed  in  matters  of  this  nature.    Under  the 
existing  system,  if  the  NLRB  desires  to  levy  on  a  money  judgment,  it  must  make  <^piication 
to  the  court  of  ^peals  to  transfer  its  order  to  the  district  court  so  that  the  judgment  may  be 
docketed  locally  and  execution  proceedings  commenced. 

To  ease  these  procedural  complexities.  Congress  should  repose  jurisdiction  in  the 
district  courts  in  cases  other  than  those  in  which  the  respondents  coi.test  enforcement  of 
Board  orders  in  petitions  for  review  under  29  U.S. C.  §§  160(e)  (petitions  to  court  for 
enforcement  of  orders)  and  (0  (review  of  final  order  of  the  NLRB). 
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Section  105  -  Qualification  of  chief  judge  of  Court  of  International  Trade 

Section  105  brings  the  Court  of  International  Trade  into  conformity  with  the  U.S. 
courts  of  appeals  and  district  courts  with  respect  to  the  manner  in  which  the  chief  judge  of 
the  court  is  designated.   The  general  process  for  determining  a  chief  judge  in  the  circuit  and 
district  courts  is  that  the  most  senior  judge  who  is  64  years  or  age  or  under,  has  served  for  at 
least  one  year,  and  has  not  previously  served  as  chief  judge  assumes  such  position.   A  chief 
judge  ordinarily  may  not  serve  for  longer  than  seven  years. 

Section  106  --  Judicial  cost-of-living  increases 

I  turn  now  to  section  106,  which  concerns  cost-of-living  increases  forjudges  through 
the  repeal  of  section  140  of  Pub.  L.  No.  97-92.   As  chair  of  the  Judicial  Conference 
Committee  on  the  Judicial  Branch  I  work  with  compensation  issues  for  judges.   I  can  assure 
you  that  this  measure  is  of  interest  to  judges.   The  section  would  repeal  a  provision  enacted 
in  a  continuing  appropriations  resolution  13  years  ago  that  bars  all  automatic  cost-of-living 
adjustments  for  Federal  judges  except  as  specifically  authorized  by  Congress.   Although  the 
sponsor  of  the  provision  originally  intended  that  it  apply  only  to  a  single  year,  it  has  been 
interpreted  by  the  Comptroller  General  as  permanent  law.   The  Comptroller  General 
recommended  repeal  of  section  140  to  the  99th  Congress,  but  Congress  instead  has  adopted  a 
practice  of  suspending  application  of  section  140  to  particular  cost-of-living  raises.    Repeal  of 
section  140  would  restore  ftill  operation  of  28  U.S.C.  §  461  as  to  Article  III  judges.   It  also 
would  restore  parity  with  the  other  two  branches  of  Government,  as  intended  under  the 
Federal  Salary  Cost-of-Living  Adjustment  Act  of  1975  and  the  Ethics  Reform  Act  of  1989. 
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On  a  related  matter,  last  year  in  a  spirit  of  shared  sacrifice  the  Judicial  Conference 
agreed  by  resolution  not  to  seek  a  January  1994  pay  adjustment  for  judges.   Fortunately,  this 
year  the  nation  is  not  confronted  with  the  same  set  of  circumstances  that  led  the  Judicial 
Conference  to  adopt  that  resolution.    As  we  approach  January  199S,  we  wish  to  make  clear 
that  we  are  concerned  about  the  status  of  a  1995  cost-of-living  adjustment  for  judges.   The 
Judicial  Conference  believes  that  automatic  and  annual  cost-of-living  adjustments  forjudges 
are  essential  to  ensuring  that  the  real  compensation  of  judges  is  not  diminished.   We  want  to 
make  certain  that  our  salaries  do  not  lag  again  as  they  did  during  the  1980s.    Fair  and 
equitable  compensation  is  essential  to  attracting  and  retaining  a  high  quality,  independent 
Judiciary. 

Judges,  unlike  other  professionals  during  the  past  two  decades,  have  suffered  a  fifteen 
percent  reduction  in  real  pay  despite  the  salary  increase  that  accompanied  the  Ethics  Reform 
Act  of  1989.   The  purchasing  power  of  judges  has  similarly  suffered.   This  is  cause  for 
concern  for  several  reasons.    If  the  decline  is  not  stemmed,  judges  will  find  themselves 
forced  into  the  position  of  "catch  up"  as  they  were  in  the  late  1980s.   The  decline  may 
adversely  affect  the  ability  of  the  Judiciary  to  attract  and  retain  on  the  bench  the  most 
qualified  men  and  women.   This  is  especially  likely  to  be  the  case  in  urban  areas  with  high 
costs  of  living.   These  are  precisely  the  areas  where  other  Federal  employees  recently 
enjoyed  substantial  locality-based  pay  increases  under  the  Federal  Employees  Pay 
Comparability  Act  of  1990. 

When  the  Ethics  Reform  Act  of  1989  was  passed,  we  were  confident  that  annual  pay 
adjustments  would  be  virtually  automatic.   At  the  time,  it  appeared  that  historical  judges'  pay 
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deficiencies  would  be  rectified  through  annual  incremental  cost-of-living  adjustments  that 
would  keep  real  pay,  relative  to  inflation,  from  declining.   Unfortunately,  recent  experience 
suggests  that  this  may  not  be  the  case.   While  the  Judiciary  voluntarily  answered  the 
President's  call  last  year  for  all  Federal  employees  and  officials  to  sacrifice  in  light  of  the 
budgetary  situation,  we  believe  that  the  denial  of  another  annual  pay  adjustment  would  return 
judges  to  the  slippery  slope  of  real  pay  reduction  that  we  experienced  just  a  short  time  ago. 
In  fact,  nearly  all  Federal  employees  early  in  1994  received  locality-pay  adjustments  of 
3.09%  to  6.52%,  further  exacerbating  the  situation. 

Mr.  Chairman  and  Members  of  this  Committee,  we  ask  for  your  support  in  ensuring 
that  the  intent  of  the  Ethics  Reform  Act  is  not  frustrated.  We  hope  you  will  support  a  1995 
pay  adjustment  forjudges. 

Titip  IT  -  Tudicial  Financial  Administration 

Section  201  -  Reimbursement  for  civil  and  criminal  forfeiture  expenses 

The  bill  authorizes  the  Judiciary  to  be  reimbursed  from  the  Justice  Department  and 
Treasury  Department  asset  forfeiture  funds  for  certain  costs  associated  with  providing  court- 
appointed  counsel  and  supervising  offenders. 

As  you  know,  the  Judiciary  provides  counsel  to  defendants  who  cannot  afford  to 
retain  counsel  on  their  own.    In  this  regard,  defendants  whose  assets  are  seized  are  furnished 
legal  representation  essentially  at  the  expense  of  taxpayers    We  request  that  the  Judiciary  be 
reimbursed  partially  from  the  asset  forfeiture  funds  for  the  representation  costs  it  would 
incur.   These  costs  are  currently  paid  for  out  of  appropriated  general  funds.   It  should  be 
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noted  that  the  reimbursements  would  not  necessarily  cover  the  entire  cost  of  these 
rq>resentations.   Rather,  the  reimbursements  would  be  limited  to  the  amounts  which  the 
courts  would  have  ordered  defendants  to  contribute  to  the  cost  of  their  defense. 

This  provision  also  aUows  the  Judiciary  to  be  reimbursed  for  the  costs  of  supervising 
oiTenders  under  home  detention  or  other  forms  of  confinement  outside  of  Bureau  of  Prisons 
facilities.   Supervising  offenders  in  the  community,  rather  than  housing  them  in  prison, 
reduces  the  demand  for  prison  space  and  saves  money  for  the  Federal  Government.   Since 
asset  forfeiture  funds  may  be  used  for  prison  construction,  using  asset  forfeiture  funds  to 
fund  more  economical  alternatives,  such  as  community  supervision  programs,  would  be  quite 
appropriate. 

The  amount  that  the  Judiciary  could  be  reimbursed  each  year  under  the  amendment 
would  be  limited  to  $50  million  or  10%  of  the  total  amount  of  asset  forfeiture  funds, 
whichever  is  less. 

Sacrion  203  -  Increase  in  civil  action  filing  fee 

We  also  seek  an  increase  in  the  filing  fee  for  civil  actions  in  the  district  courts  fix)m 
$120  to  $150.  The  filing  fee  was  last  increased  in  1986.  The  increase  is  not  unreasonable 
because  the  filing  fee  in  most  instances  is  the  only  fee  that  a  litigant  must  pay  to  file  a  case 
in  Federal  court.  In  many  state  courts,  although  the  initial  filing  fee  in  general  jurisdiction 
courts  may  be  less,  there  are  many  add-on  fees  not  charged  in  Federal  courts.  In  twenty-six 
states,  courts  charge  a  jury  demand  fee  which  can  be  as  high  as  $300.^  Actual 


*  DaU  cooccraing  lUte  court  filing  fsM  wm  provided  by  dw  Nitioiul  Center  for  Stale  Coorte. 
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reimbursement  fees  for  jury  trials  run  much  higher  depending  upon  the  length  of  trial.   Other 
states  impose  a  fee  for  filing  an  answer,  requesting  a  trial  or  filing  a  motion.  This  provision 
would  permit  the  courts  to  retain  the  $30  increase,  or  $90  of  the  filing  fee. 

Section  204  -  Increase  in  attorney  admission  fees 

In  addition,  we  seek  legislative  authority  to  retain  the  revenue  that  would  be  generated 
by  increases  above  current  levels  in  the  following:  (1)  attorney  admission  fees;  (2)  duplicate 
admission  certificates;  and  (3)  certificates  of  good  standing.  The  Treasury  would  continue  to 
receive  the  $20  fee  it  presently  receives  from  attorney  admission  fees  and  the  remainder 
would  be  retained  by  the  judiciary.   For  duplicate  admission  certificates  and  certificates  of 
good  standing  the  Treasury  would  continue  to  receive  $S.   Attorneys  in  twenty-nine  states 
and  the  District  of  Columbia  face  admission  fees  ranging  from  $100  to  $1,000.^  It  is 
anticipated  that  the  Judicial  Conference  would  strove  only  a  modest  increase  in  the 
admission  fee. 
Section  205  -  Return  of  Retirement  Funds 

Section  205  allows  the  Judiciary's  contributions  to  the  Civil  Service  Retirement  Fund 
(CSRF)  to  be  paid  back  to  the  Judiciary  when  bankruptcy  and  magistrate  judges,  for  whom 
the  contributions  were  made,  elect  to  transfer  from  the  Civil  Service  Retirement  System  or 
the  Federal  Employees'  Retirement  System  to  the  28  U.S.C.  §  377  retirement  program 
^tablished  under  the  Retirement  and  Survivors'  Annuities  for  Bankruptcy  Judges  and 


*  A  portion  of  tome  state  sttoraey  •dmissioii  fees  may  be  ■ttributable,  in  put,  to  the  expense  of  a  diaracter 
and  fitness  examination  which  may  cost  approximately  $200. 
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Magistrates  Act.'  Currently,  when  a  bankruptcy  or  magistrate  judge  elects  to  transfer  to  the 
Judicial  retirement  system,  that  individual's  contribution  to  the  Civil  Service  Retirement 
System  is  returned.   However,  the  Judiciary's  contributions  made  on  behalf  of  judges  who 
elect  to  transfer  are  not  returned  to  the  Judiciary.  These  contributions  should  be  returned 
because  the  Judiciary,  not  the  Civil  Service  Retirement  Fund,  is  responsible  for  paying  the 
judges'  retirement  benefits  under  the  alternative  system.   This  provision  would  allow  these 
contributions,  and  accrued  interest,  to  be  paid  back  to  the  Judiciary.   We  estimate  that  the 
Judiciary  has  made  contributions  of  about  $6  million  on  behalf  of  judges  who  have 
transferred  between  programs. 

Section  206  --  Consolidation  of  unclaimed  registry  fiinds 

Section  206  addresses  the  matter  of  consolidation  of  unclaimed  court  registry  funds. 
Bankruptcy  and,  to  a  lesser  extent,  district  courts  hold  about  $10  million  in  unclaimed  funds, 
mainly  consisting  of  snudl  payments  to  creditors  in  bankruptcy  cases  who  have  never  claimed 
their  money.   Courts,  by  statute,  must  hold  the  unclaimed  funds  in  the  court's  r^istry  for 
five  years  and  then  transfer  the  funds  to  the  Treasury.   Accounting  for  the  funds  is 
administratively  burdensome  because  each  court  must  determine  the  interest  earned  on  a 
case-by-case  basis.   Often,  amounts  of  unclaimed  funds  associated  with  each  case  are  small, 
creating  p^>erwork  disproportionate  to  the  amount  of  money  involved. 

This  provision  allows  unclaimed  registry  funds  to  ue  deposited  into  a  single  interest- 
bearing  account,  greatly  easing  the  administrative  burden  on  the  courts.   In  addition,  the 


•  Pub.  L.  No.  10(V659. 
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Judiciary  would  be  able  to  treat  these  unclaimed  funds  in  the  same  manner  as  other  funds  in 
the  court  registry  and  retain  10%  of  the  interest  earned  to  help  cover  the  costs  of  managing 
these  funds  on  behalf  of  the  private  parties  to  whom  the  funds  belong. 

Section  207  -  Interpreter  perfonnance  examination  fees 

We  seek  to  authorize  the  Director  of  the  Administrative  Office  to  prescribe  fees  for 
interpreter  certification  examinations  and  to  permit  the  contractor  who  develops  and 
administers  the  examination  to  collect  and  retain  the  fees  as  direct  payment  for  services. 

Title  in  -  Judicial  Process  Improvements 

Section  301  -  Court  arbitration  authorization 

The  Judicial  Conference  supports  the  provision  to  continue  authorization  for  the  20- 
district  voluntary  arbitration  program  beyond  the  December  1994  sunset  date  and  to  permit 
all  district  courts  to  utilize  voluntary  arbitration  programs.   Studies  of  alternative  dispute 
resolution  systems  report  general  satisfaction  by  participants,  and  in  some  cases,  positive 
effects  on  litigation  cost  and  delay.   The  Federal  Courts  Study  Committee  also  recommended 
that  Congress  broaden  statutory  authorization  for  Federal  courts  to  adopt  local  rules 
establishing  dispute  resolution  mechanisms  that  are  complementary  or  supplementary  to  the 
traditional  civil  pretrial,  trial,  and  apellate  procedures.    Your  committee  has  held  numerous 
hearings  on  this  issue  a.id  we  appreciate  the  interest  you  and  your  committee  have  shown  in 
the  subject  of  alternative  dispute  resolution. 
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Section  302  -  Duties  of  a  magistrate  judge  on  em^rg^^ncv  assipnment 

The  bill  includes  several  provisions  designed  to  improve  the  effectiveness  of  the 
magistrate  judges  system.   The  Judicial  Conference  supports  the  provisions.    I  will  focus 
primarily  on  two  of  them.   Section  302  corrects  a  previous  oversight  by  allowing  magistrate 
judges  on  emergency  assignment  in  other  districts  to  dispose  of  civil  cases  with  the  consent 
of  the  parties,  just  as  magistrate  judges  in  regular  service  are  authorized  to  do. 

Section  303  -  Consent  to  trial  in  certain  criminal  actions 

Under  section  303,  trial  of  a  petty  offense  case  by  a  magistrate  judge  would  no  longer 
require  the  defendant's  consent  or  the  defendant's  waiver  of  right  to  trial  before  an  Article  III 
judge.   Petty  offenses  are  those  misdemeanors  and  infractions  for  which  an  individual  may  be 
fined  a  maximum  of  $5,000  and  imprisoned  for  a  maximum  of  six  months  or  less.   These 
cases  involve  traffic  offenses  and  misconduct  of  a  similar  order  occurring  primarily  at 
Federal  enclaves,  many  of  which  are  remote  from  Article  III  facilities.   In  eliminating 
defendants'  option  to  insist  on  Article  III  adjudication  in  such  cases,  the  proposal  would 
delete  the  cumbersome  requirement  that  the  magistrate  judge  "carefully  explain"  that  option 
and  obtain  the  defendant's  informed  consent  to  proceed. 

Confidence  in  the  magistrate  judges  system  as  a  high-quality  judicial  resource  is  now 
firmly  established.   Most  defendants  in  petty  offense  cases  routinely  consent  to  proceed 
before  a  magistrate  judge.  Last  year,  magistrate  judges  resolved  the  petty  offens:  cases  of 
more  than  70,000  defendants;  fewer  than  1,100  defendants  had  their  petty  offense  cases 
disposed  of  by  a  district  judge.   Some  defendants  withhold  their  consent  as  a  maneuver  to 
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procure  dismissal  of  the  case.   The  proposed  legislation  would  enhance  the  efficiency  of  the 
courts  and  remove  an  opportunity  for  abuse  of  the  system. 

There  is  no  constitutional  issue  implicated  by  abolishijig  the  consent  requirement, 
because  petty  offenses  were  not  considered  "crimes"  at  common  law.   Safeguards  such  as  the 
right  to  indictment  and  trial  by  jury  have  customarily  been  q)plicable  only  to  defendants 
charged  with  more  serious  crimes.   The  summary  resolution  of  petty  offense  cases  by  non- 
Article  En  judicial  officers  is  a  longstanding  tradition.   Over  the  past  15  years,  the  Judicial 
Conference  has  repeatedly  expressed  its  support  for  elimination  of  the  consent  requirement  in 
these  cases.   The  proposal  would  delete  that  requirement  without  granting  magistrate  judges 
exclusive  jurisdiction  in  petty  offense  cases  or  impeding  district  judges'  prerogative  and 
authority  to  preside  in  these  matters. 

For  misdemeanor  cases  other  than  petty  offense  cases,  the  proposed  legislation 
provides  that  a  defendant's  consent  to  trial  before  a  magistrate  judge  may  be  expressed  either 
in  writing  -  as  current  law  requires  -  or  orally  on  the  record.   The  legal  validity  of  consent 
depends  not  on  whether  it  is  oral  or  written  but  on  whether  it  is  knowing,  intelligent,  and 
voluntary.   Eliminating  the  requirement  that  consent  be  in  writing  would  save  time  and  ease 
paperwork  burdens.   When  it  acted  in  1990  to  relax  provisions  governing  consent  to  civil 
trials  by  magistrate  judges,  Congress  demonstrated  that  its  concerns  about  "coerced  consent" 
had  receded.   Moreover,  the  language  of  the  proposed  legislation  retains  full  solicitude  for 
the  requirement  that  consent  be  informed  and  voluntary.  The  initiative  would  enhance 
efficiency  while  preserving  the  misdemeanor  defendant's  right  to  choose  Article  in 
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adjudication.  The  section  also  eliminates  the  consent  requirement  for  petty  offense  cases 
involving  juveniles. 

Section  304  -  Removal  of  cases  under  the  Employee  Retirement  Income  Security  Act 

This  section  amends  section  1445  of  title  28,  United  States  Code,  to  limit  the  removal 
of  section  1 132(a)(1)(B)  claims  under  the  Employee  Retirement  Income  Security  Act  of  1974 
(ERISA).   Title  I  of  ERISA  provides  protection  for  employee  benefit  rights.   These  rights 
include,  among  other  things,  the  right  to  receive  adequate  information  regarding  employee 
benefit  plans  and  the  right  to  become  vested  after  a  specified  period  of  time.   These  rights 
are  created  by  provisions  in  Title  I  regulating  reporting  and  disclosure  of  plan  information, 
participation,  vesting,  funding,  fiduciary  responsibilities,  enforcement  and  administration. 

Violation  of  these  statutory  rights,  or  plan  requirements,  is  actionable  under 
29  U.S.C.  §  1132(a)  and  is  subject  to  the  exclusive  jurisdiction  of  the  district  courts.    Also 
included  in  section  1132(a),  however,  is  a  provision  creating  a  Federal  cause  of  action  for 
participants  and  beneficiaries  to  recover  benefits  due  under  the  terms  of  employee  benefit 
plans  regulated  by  ERISA  or  to  clarify  their  rights  to  future  benefits  under  such  plans.   29 
U.S.C.  §  1 132(a)(1)(B).  These  actions  may  be  brought  in  either  Federal  or  state  court. 

The  proposed  amendment  to  preclude  removal  of  §  1132(a)(1)(B)  claims  when 
removal  is  based  solely  on  the  grant  of  concurrent  jurisdiction  would  still  permit  a  plaintiff  to 
choose  the  forum  in  which  to  litigate  such  a  claim,  but  would  curtail  a  defendant's  right  to 
insist  on  a  Federal  forum  in  every  {  1132(a)(1)(B)  claim.   However,  this  limitation  should 
not  present  a  substantial  burden  to  defendants.   All  other  section  1132(a)  claims  are  given 
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exclusive  Federal  court  jurisdiction.   Thus,  other  claims  which  involve  Federal  statutory 
rights  created  by  ERISA  will  still  be  heard  in  a  Federal  forum.   Also,  at  their  core,  section 
1132(a)(1)(B)  clsiims  generally  present  basic  breach  of  contract  disputes  which  can  be  capably 
handled  by  the  state  courts.   These  claims  do  not  present  unusual  questions  of  Federal  law 
arising  from  ERISA's  complex  statutory  scheme.   Consequently,  the  need  to  have  Federal 
courts  resolve  section  1132(a)(1)(B)  claims  is  minimal. 

It  should  also  be  noted  that  this  amendment  does  not  preclude  a  defendant  from 
removing  section  1132  (a)(1)(B)  Federal  court  claims  to  either  on  the  basis  of  diversity 
jurisdiction  or,  when  the  section  1132  (a)(1)(B)  claim  is  transactionally  related  to  some  other 
claim  within  Federal  question  jurisdiction,  on  the  basis  of  supplemental  jurisdiction. 

I  should  note  that  the  Federal  Courts  Study  Committee  also  recommended  addressing 
the  removability  of  claims  originating  under  ERISA.   That  recommendation  differs  from  the 
instant  amendment.   While  the  Judicial  Conference  endorsed  the  Federal  Courts  Study 
Committee's  recommendation,  it  has  since  determined  to  endorse  the  language  contained  in 
section  304. 

Section  305  --  Elimination  of  in-state  plaintiff  diversity  jurisdiction  cases 

Mr.  Chairman,  I  am  aware  that  the  proposal  included  in  this  section  of  the  bUl  was 
the  subject  of  a  separate  hearing  before  this  subcommittee  on  May  26,  1994,  so  I  will  only 
reference  this  section  briefly  and  ask  that  a  copy  of  Judge  Marcus'  testimony  from  the 
May  26,  1994,  hearing  be  included  as  part  of  this  hearing  record  as  well. 
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In-state  plaintiff  diversity  jurisdiction  ('ISP')  allows  a  plaintiff  to  litigate  in  Federal 
court  a  civil  claim  based  on  state  law,  bypassing  the  state  court  system,  even  when  the 
plaintiff  is  a  citizen  of  the  state  whose  court  system  the  plaintiff  seeks  to  avoid.   Section  305 
amends  section  1332  of  title  28,  United  States  Code,  by  adding  a  new  subsection  (e)  which 
provides  that  diversity  jurisdiction  may  not  be  invoked  if  any  plaintiff  is  a  citizen  of  the  state 
in  which  suit  is  filed. 

A  number  of  reasons  exist  for  supporting  repeal  of  in-state  plaintiff  diversity 
jurisdiction.   First,  there  appears  to  be  no  Federal  interest  in  providing  a  forum  for  enforcing 
rights  under  state  law  when  the  plaintiff  is  a  citizen  of  the  state  in  which  the  suit  is  brought. 
Second,  the  historical  reasons  which  existed  in  1789  for  congressional  establishment  of  ISP 
diversity  jurisdiction,  namely,  fear  of  state  court  prejudice  against  creditors,  no  longer  exist. 
Third,  this  proposal  is  entirely  compatible  with  preservation  of  the  balance  of  general 
diversity  jurisdiction,  including  the  retention  of  the  privilege  of  removal  by  out-of-state 
defendants  as  a  protection  against  whatever  local  bias  they  may  encounter  when  sued  in  state 
court  by  in-state  plaintiffs. 
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Titli.  rV  -  Tudiciarv  Personnel  Administration.  Benents  and  Protection 

Section  401  -  Judicial  retirement  matters 

Mr.   Chairman,  Section  401,  dealing  with  retirement  rights  of  Federal  judges,  is  of 
major  interest  to  me  as  chair  of  the  Judicial  Branch  Committee.   I  can  also  assure  you  it  is  of 
enormous  interest  to  many  active  judges  in  service  today.  As  the  subcommittee  is  fully 
aware.  Federal  circuit  and  district  judges  may  serve  for  life  and  are  entitled  to  their 
compensation  for  life.  This  system  works  well  and  has  achieved  its  goals  for  those  who 
indeed  serve  for  life.   But  an  inequity  exists  for  those  judges  who  go  on  the  bench  before  age 
50.   Presently,  all  life-tenured  judges  must  serve  until  at  least  age  65  before  being  able  to 
take  senior  status.  Those  judges  who  are  ^)pointed  early  in  their  professional  career  -  at  age 
40,  for  instance  -  must  serve  25  years  before  being  eligible  for  senior  status  under  28  U.S.C. 
§  371(c).   This  provision  is  commonly  referred  to  as  the  "rule  of  80"  because  its  age  and 
service  requirements  add  up  to  80. 

We  believe  the  present  "rule  of  80"  should  be  modified.  Unlike  other  retirement 
systems  for  Federal  employees,  the  instant  one  is  inflexible  and,  as  discussed  earlier,  tends  to 
disfavor  younger  judges.   Section  401  addresses  this  anomaly  in  the  treatment  of  judges 
s^pointed  at  a  younger  age  by  expanding  the  "rule  of  80"  to  permit  a  judge  with  20  years  in 
service  who  has  reached  age  60  to  take  senior  status.   Under  this  expanded  "rule  of  80"  a 
total  of  54  judges  could  assume  senior  status  in  1994.  This  compares  with  28  judges  eligible 
under  the  present  law.   Over  the  next  five  years  a  total  of  248  judges  could  take  senior  status 
under  a  modified  "rule  of  80."  This  compares  with  219  under  the  present  law.  I  should 
note  that  approximately  15%  of  active  judges  eligible  for  senior  status  elect  not  to  do  so.   On 


75 

a  separate,  but  related  matter,  section  401  would  not  change  the  requirements  for  a  judge  to 
retire  from  office.  The  minimum  age  for  a  judge's  retirement  to  vest  would  remain  age  65 
with  at  least  15  years  of  service. 

The  Judiciary  as  an  institution  also  benefits  from  a  modified  'rule  of  80*  in  that  more 
new  judges  are  able  to  be  appointed  while  senior  judges  would  continue  to  work,  thereby 
reducing  backlogs  and  delays.   You  are  aware  that  the  Judiciary  is  constantly  seeking  ways  to 
handle  its  caseloads  more  efficiently,  and  a  greater  pool  of  senior  judges  is  one  way  to  add 
resources  without  changing  the  total  number  of  judgeships  authorized  by  law. 

As  you  know,  a  judge  who  takes  senior  status  continues  to  receive  the  salary  of  the 
office  and  continues  eligible  to  perform  judicial  duties.   In  order  to  continue  receiving  the 
full  salary  of  the  office,  which  includes  adjustments  to  salary  that  are  not  cost-of-living 
adjustments,  a  senior  judge  must  perform  judicial  duties  equivalent  to  at  least  25%  of  the 
workload  of  an  average  active  judge. 

To  this  end,  senior  status  encourages  judges  to  hold  themselves  continuously 
available,  so  long  as  their  health  permits,  to  perform  judicial  duties  in  their  own  court  or 
elsewhere.    In  this  way,  senior  judges  are  a  valuable  supplement  to  their  active  colleagues, 
who  are  under  staggering  caseload  pressures,  and  their  unique  experience  can  be  utilized  by 
assigning  them  to  complex  civil  cases,  lengthy  criminal  trials,  or  other  judicial  assignments 
that  they  are  individually  qualified  and  have  more  time  to  handle. 

In  addition,  an  expanded  'rule  of  80'  would  increase  the  flexibility  of  the  Judiciary  in 
dealing  with  periodic  imbalances  of  caseloads  by  increasing  the  numbers  of  senior  judges 
who  are  readily  available  to  accept  temporary  reassignment  to  other  courts.   In  sum,  an 
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expanded  "rule  of  80'  would  be  a  way  to  increase  judgepower  in  the  Federal  Judiciary 
without  increasing  the  present  limits  on  judgeships. 

As  I  stated  earlier,  senior  judges  work  for  the  same  pay  as  their  younger  colleagues 
but  are  not  obligated  to  perform  the  same  amount  of  work.   Yet,  the  vast  majority  of  senior 
judges  do  choose  to  contribute  and  provide  valuable  and  irreplaceable  service.    For  example, 
in  recent  years  senior  circuit  judges  have  contributed  to  approximately  14  percent  of  the 
appeals  and  senior  district  judges  have  conducted  over  IS  percent  of  the  trials  in  federal 
courts.   The  work  of  senior  judges  is  essential  to  courts  in  the  management  of  their  criminal 
and  civil  dockets.   Senior  judges  have  picked  up  the  slack  created  through  judicial  vacancies 
by  disposing  of  more  than  25,000  civil  cases  annually.   In  1992,  the  work  handled  by  senior 
judges  equaled  that  of  92  active  judges. 

An  expanded  "rule  of  80"   would  provide  an  inducement  for  younger  men  and  women 
to  accept  judicial  appointments.   This  helps  assure  a  continuing  accession  of  new  blood  and 
vigor  to  the  bench  and  serves  as  a  disincentive  for  older  judges  to  overextend  themselves. 

Section  402  --  Senior  iudpe  certification 

Section  402  revises  the  senior  judge  work  certification  procedures  found  in 
28  U.S.C.  §  371(0-  The  law  currently  requires  retired  justices  and  senior  judges  to  be 
certified  every  year  in  order  to  receive  subsequent  salary  increases  (other  than  annual  cost-of- 
living  pay  adjustments).   If  a  justice  c  judge  is  not  certified  in  any  year, 
28  U.S.C.  §  371(f)(3)  provides  that  he  or  she  is  thereafter  ineligible  to  be  certified  and  to 
receive  a  subsequent  salary  increase. 
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The  proposed  amoidment  alleviates  this  harsh  result.   It  provides  retired  justices  and 
senior  judges  with  incentives  to  resume  working  after  a  one-year  lapse  in  service  by  allowing 
retroactive  certification  if  the  judge  resumes  a  significant  workload.   Under  the  amendment, 
section  371(f)  is  revised  to  provide  that  a  retired  justice  or  senior  judge  who  is  not  certified 
in  any  one  year  may  perform  work  in  a  subsequent  year  and  then  attribute  the  work  to  the 
earlier  year,  in  order  to  satisfy  the  certification  requirement  for  the  earlier  year.   The 
amendment  also  provides  that  senior  judges  may  not  receive  credit  for  the  same  work  for 
more  than  one  year.   Finally,  the  work  certification  requirement  is  revised  to  allow  retired 
justices  and  judges  to  aggregate  administrative  work  described  in  subparagraph  371(0(1)(D) 
with  judicial  work  described  in  subparagraphs  371(f)(1)(A),  (B),  or  (C).   Under  this  revision, 
only  one-half  of  the  administrative  work  may  be  aggregated. 

Section  403  -  Contribution  rate  for  senior  judges  under  the  Judicial  Survivors'    Annuities 

We  also  seek  to  correct  an  anomaly  between  categories  of  disabled  judges  and  their 
rate  of  contribution  to  the  Judicial  Survivors'  Annuities  System  (JSAS).   Currently,  a  senior 
judge  who  is  disabled  and  retires  under  28  U.S.C.  fi  371(b)  (senior  status)  contributes  to  the 
JSAS  at  a  rate  of  2.2  percent.   However,  a  disabled  judge  who  retires  under 
28  U.S.C.  §  372(a)  (permanent  disability)  contributes  to  JSAS  at  a  rate  of  3.5  percent  unless 
he  or  sht  is  "willing  and  able"  to  work.  This  distinction  between  categories  of  disabled 
judges  does  not  serve  an  apparent  policy  objective,  and  should  be  eliminated.   Section  403 
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dlminates  this  distinction  between  categories  of  disabled  judges  by  having  all  participating 
disabled  judges  contribute  to  JSAS  at  2.2  percent  of  retirement  salary. 

Section  404  -  Refund  of  contributions  for  deceased  deferred  annuitants  under  the  Judicial 
Survivors'  Annuities  System 

This  section  addresses  an  inconsistency  in  the  treatment  of  deferred  annuitants  under 
the  Judicial  Survivors'  Annuities  System  (JSAS).  The  amendment  provides  for  the  return,  of 
a  deceased  judge's  JSAS  contributions  to  his  or  her  heirs,  rather  than  their  forfeiture,  when 
that  judge  is  not  vested  in  the  JSAS  program  at  the  time  of  death. 

Section  405  -  Disabilitv  retirement  and  cost-of-living  adjustment  of  annuities  for  territorial 
judges 

Section  405  corrects  unfavorable  retirement  arrangements  for  territorial  judges  by 
giving  them  similar  retirement  benefits  to  those  of  bankruptcy,  magistrate  and  Court  of 
Federal  Claims  judges. 

Section  406  -  Federal  Judicial  Center  personnel  matters 

We  are  pleased  that  you  have  included  this  amendment,  which  is  requested  by  the 
Federal  Judicial  Center.   First,  I  note  that  the  amendment  corrects  a  typogr:4}hical  error  in 
28  U.S.C.  i  625(b). 
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More  importantly,  though,  the  provision  corrects  an  inequity  which  exists  between  the 
Federal  Judicial  Center  and  every  other  agency  of  the  Government,  including  the 
Administrative  Office  of  the  United  States  Courts. 

This  amendment  will  allow  the  Federal  Judicial  Center  to  obtain  parity  with  its  fellow 
judicial  agencies  and  with  the  Federal  Government  at  large.  The  Center's  1967  statute  limits 
compensation  of  Center  staff  (other  than  the  Director  and  Deputy  Director)  to  Executive 
Schedule  level  V.  Although  the  Center  for  most  of  its  history  was  essentially  at  statutory 
parity  with  the  Administrative  Office,  changes  to  the  Administrative  Office  personnel  statute 
have  placed  the  Center  at  a  recruitment  disadvantage  with  respect  to  the  Administrative 
Office,  as  well  as  the  Executive  Branch.      Authorizing  Executive  Schedule  level  IV 
compensation  for  five  percent  of  the  Center's  staff  could  reach  up  to  eight  persons,  but  the 
Center  intends  to  use  this  authority  only  for  its  five  division  directors.   I  note  that  the  Center 
is  fully  prepared  to  absorb  the  very  modest  cost  increment.   The  Board  of  the  Federal 
Judicial  Center  has  ^jproved  the  amendment. 

These  five  positions  arc  listed  below  with  a  brief  explanation  of  their  responsibilities. 
Collectively,  along  with  the  Center  Director  and  Deputy  Director,  they  constitute  the 
Center's  senior  staff.   As  you  will  see,  the  work  of  each  division  director  has  a  sustained  and 
direct  impact  on  the  Federal  courts. 

Director  of  Court  Education  -  responsible  for  designing,  developing,  and 
implementing  a  coordinated  education  and  training  program  of  national  and  regional 
seminars  and  specially  prepared  curriculum  for  in-court  training  programs,  for  over 
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20,000  Federal  court  personnel,  primarily  in  clerks'  offices,  all  probation  offices,  and 

all  pretrial  services  offices. 

Director  of  Judicial  Education  -  responsible  for  designing,  developing,  and 

implementing  the  educational  programs  for  all  Federal  circuit,  district,  bankruptcy, 

and  magistrate  judges,  and  legal  staff.  The  division  provides  judges  their  initial 

orientation  to  the  Federal  bench  and  continuing  education  on  substantive,  procedural 

and  case  management  issues. 

Director  of  Planning  and  Technology  -  provides  research  and  educational  support 

for  the  long-range  planning  activities  of  the  various  components  of  the  Judicial 

Branch,  assesses  how  long-range  emerging  and  prospective  technologies  can  affect 

Federal  court  services,  and  enhances  technological  support  for  Center  education  and 

research  functions. 

Director  of  Publications  and  Media  —  responsible  for  coordination  and  production  of 

the  Center's  educational  and  research  publications  for  the  entire  Judicial  Branch 

(ranging  from  discrete  monographs  to  desk  and  office  manuals),  as  well  as  design  and 

production  of  all  Center  video  and  audio  programs  for  the  courts. 

Director  of  Research  ~  manages  the  Center's  program  of  policy  and  empirical 

research,  undertaken  at  the  request  of  Judicial  Conference  committees,  the  courts,  and 

occasionally  Congress,  on  such  subjects  as  court  structures,  sentencing  practices  and 

Federal  court  processes  and  procedures. 
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Sftrrinn  407  -  Judicial  idmit.-srrarive  officials'  retirement  matters 

Section  407  provides  for  a  greater  degree  of  equity  and  parity  in  crediting  prior 
Federal  service  for  purposes  of  retirement  by  the  Director  of  the  Administrative  Office  and 
the  Federal  Judicial  Center  and  the  Administrative  Assistant  to  the  Chief  Justice.   These 
officials  currently  may  receive  a  maximum  of  five  years  of  retirement  credit  for  prior  service 
in  any  civilian  Presidential  appointment  in  the  Executive  Branch  requiring  Senate 
confirmation,  but  they  may  receive  credit  for  prior  service  in  the  Legislative  Branch  only  as 
a  Senator  or  a  Representative.    Section  407  allows  credit  for  prior  Legislative  Branch  service 
of  a  comparable  rank  and  responsibility  to  the  Executive  Branch  service  that  is  currenUy 
creditable.   Credit  is  allowed  to  a  primary  administiative  assistant  to  a  member  of  Congress 
or  as  staff  director  or  chief  counsel  for  a  committee  or  subcommittee. 

It  is  important  to  note  that  only  a  high-level  position  on  a  Congressional  staff  will 
could  qualify  under  this  language.   We  suggest  that  clarifying  language  be  added,  requiring 
that  the  person  serving  in  the  position  in  Congress  have  served  in  such  a  position  for  at  least 
five  years  or  at  a  salary  that  is  within  the  top  ten  percent  of  salaries  for  Congressional  staff 
at  the  time  of  the  service. 

Title  V  -  Criminal  Law 

Section  501  -  New  authoritv  for  probation  and  pretrial  services  officers 

Through  :»;tion  501  we  seek  to  obtain  Federal  authority  for  probation  and  pretrial 
services  officers  to  carry  firearms  under  stringent  guidelines  and  training  prescribed  by  the 
Director  of  the  Administrative  Office.  There  are  sound  reasons  supporting  such  a  Federal 
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law,  which  would  supersede  State  law.   Such  a  statute  would  correct  the  situation  in  which 
the  security  of  Federal  probation  and  pretrial  services  officers  is  left  to  the  vagaries  of  state 
law.   It  is  not  uncommon  for  State  statutes  te  allow  only  probation  officers  to  carry  weapons, 
to  the  detriment  of  pretrial  services  officers.   It  would  also  remove  uncertainty  as  to  the 
authority  of  officers  who  must  cross  State  lines  in  the  course  of  their  duties.   Finally,  it 
would  clarify  the  removability  from  State  court  of  a  civil  action  arising  out  of  the  use  of  a 
firearm  by  an  officer  under  28  U.S.C.  §  1442. 

Section  502  -Transportation  expenses  for  defendants 

In  regard  to  section  502,  it  provides  discretion  to  a  presiding  judge  in  a  case  to 
authorize  payment  of  travel  and  subsistence  expenses  to  certain  criminal  defendants  where 
such  costs  would  result  in  substantial  hardship  (£^,  for  travel  to  consult  with  counsel  or  for 
successive  trips  to  appear  at  hearings). 

Section  503  -  Federal  substance  abuse  treatment  program  reauthorization 

Section  503  permanently  reauthorizes  appropriations  to  carry  out  the  Federal 
Substance  Abuse  Treatment  program  created  in  the  Contract  Services  for  Drug  Dependent 
Federal  Offenders  Treatment  Act  of  1978.^  The  Judicial  Conference  has  consistently 
supported  adequate  funding  levels  for  this  important  program.   The  amendment  eliminates 
the  need  to  periodically  seek  reauthorization  of  appropriations. 


'  Pub.  L.  No.  95-537. 
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Section  504  -  Technical  amendment  to  Federal  Rules  of  Criminal  Procedure 

Section  504  makes  only  a  technical  change  to  Rule  46(i)(l)  of  the  Federal  Rules  of 
Criminal  Procedure  by  correcting  a  statutory  citation  substituting  section  3142  for  section 
3144  of  title  18  United  States  Code. 

Title  VI  -  Criminal  Justice  Act  Amendments 

Section  601  -  Establishment  of  Federal  defender  organizations 

Section  601  provides  that  districts  with  fewer  than  200  appointments  annually  would 
be  permitted  to  establish  a  defender  organization  if  the  Judicial  Conference  determines  that 
doing  so  would  be  cost  effective  or  needed  to  ensure  adequate  representation.    Districts  with 
more  than  200  appointments  annually  would  be  required  to  establish  a  defender  organization. 
Mr.  Chairman,  as  you  know.  Federal  defender  organizations  fulfill  the  needs  of  many 
districts  better  than  exclusive  reliance  upon  a  panel  attorney  system.    We  believe  the 
amendment's  provision  for  the  full-time  focus  on  Federal  criminal  practice  and  the 
supervision  received  by  assistant  Federal  defenders  would  contribute  to  a  higher  quality  of 
representation  and  substantial  cost-efficiencies.   The  Criminal  Justice  Act  presently  authorizes 
establishment  of  defender  organizations  only  in  districts  with  more  than  200  appointments. 
This  threshold  is  based  on  a  study  of  state  and  local  public  defender  caseloads  conducted 
more  than  20  years  ago.   Since  that  time,  the  complexity  of  Federal  criminal  caseloads  has 
increased  substantially.  The  increased  complexity  has  greatly  reduced  the  number  of 
defendants  who  can  be  represented  by  a  full-time  attorney,  undermining  the  utility  of  the 
original  statutory  minimum. 
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Under  the  amendment,  we  believe  the  Judiciary  would  establish  defender 
organizations  in  approximately  14  additional  districts.   The  amendment  provides  the  Judicial 
Conference  with  the  flexibility  to  determine  that  an  organization  should  be  established  in  a 
district  where  it  would  not  otherwise  be  authorized  (those  districts  with  fewer  than  200 
^pointments),  based  upon  considerations  of  cost  effectiveness  or  the  interests  of  effective 
representation.   For  example,  in  certain  districts  there  are  not  a  sufficient  number  of 
qualified  attorneys  willing  to  accept  appointments.   This  is  often  the  circumstance  where 
there  is  a  high  concentration  of  cases  in  a  single  court  location.   In  another  district  there  may 
be  unusually  high  costs  for  investigators  secured  by  panel  attorneys  (on  a  case-by-case  basis), 
when  compared  to  the  salaries  of  investigators  employed  on  a  full-time  basis  by  a  defender 
organization. 

Section  602  -  Panel  attorney  support  office 

To  assist  those  districts  which  do  not  have  the  benefit  of  a  Federal  defender  office, 
we  seek  to  establish  panel  attorney  support  offices.   Section  602  accomplishes  this  goal. 
These  offices  would  enhance  the  quality  of  representation  provided  to  defendants  by  serving 
as  a  resource  to  panel  attorneys  regarding  substantive  Federal  criminal  law  and  procedure; 
the  obtaining  of  investigative,  expert  or  other  services;  and  the  submission  of  compensation 
claims.   The  establishment  of  panel  attorney  support  offices  in  non-defender  districts  would 
also  encourage  courts  to  coordinate  administrative  functions  currently  dispersed  among 
judges,  magistrate  judges,  and  clerks.   The  Director  of  the  Administrative  Office  of  the 
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United  States  Courts  would  be  authorized  to  determine  salaries  of  employees  of  a  panel 
attorney  support  office  under  28  U.S.C.  §  604(a)(S). 

Section  603  -  Authority  for  Judicial  Conference  to  determine  compensation  for 
attorneys 

We  also  support  section  603,  which  authorizes  the  Judicial  Conference  to  establish 
compensation  rates  and  case  compensation  maximum  amounts.  This  would  ensure  that  rates 
and  amounts  of  compensation  would  be  appropriate  to  the  type  of  case  and  the  location  in 
which  the  services  were  provided.   The  Federal  Courts  Study  Committee  recommended  (and 
the  Judicial  Conference  has  agreed)  that  the  compensation  of  attorneys  providing  services 
pursuant  to  the  Criminal  Justice  Act  should  be  based  upon  an  allowance  for  reasonable  office 
overhead  and  a  fair  hourly  fee.  The  amendment  also  addresses  the  problems  imposed  upon 
the  chief  judges  of  the  courts  of  zppeais  in  reviewing  claims  for  compensation  in  excess  of 
the  statutory  maximum  amounts.   As  the  representation  of  criminal  defendants  has  become 
more  complex  and  labor  intensive,  an  increasing  proportion  of  cases  require  compensation  in 
excess  of  the  statutory  limits.   This  has  substantially  increased  the  administrative  burden 
imposed  upon  these  judges.   The  provision  authorizes  the  Judicial  Conference  to  establish 
corresponding  increases  in  the  amounts  of  compensation  above  which  the  approval  of  the 
chief  judge  of  the  court  of  appeals  is  required.   This  would  significantly  reduce  the 
administrative  burden  on  these  judicial  officers. 
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c;p^i^»n  ^  -  c^nipf"">^""  "f  imrrstipaton  anrt  Experts 

•n,c  next  amendment  removes  the  sututory  limits  on  compensation  of  investigators 
and  experts  and  instead  authorizes  the  Judicial  Conference  to  set  such  Umits.  This  would 
reduce  the  administrative  burdens  presenUy  imposed  on  chief  judges  of  the  courts  of  appeals 
who  must  approve  vouchers  claiming  fees  in  excess  of  the  pre^nt  statutory  Umits. 

cj^ii^n  fM  -  Cf rrp^«rinn  of  PanierTils  ?n(1  T  fl>v  Stvdgms.  - 

In  recent  years,  it  has  become  the  standard  practice  of  many  law  firms  and  solo 
practitioners  to  assign  to  paralegals  tasks  which  do  not  require  the  services  of  an  attorney, 
but  the  CJA  does  not  expressly  authorize  direct  compensation  of  paralegals  or  reimbursement 
of  counsel  for  the  expense  of  employing  them.  The  proposed  amendment  would  provide 
express  statutory  authority  for  compensating  or  reimbursing  counsel  for  the  expense  of 
compensation  paid  to  paralegals  and  law  students  providing  represenutional  services 
consistent  with  moden™  law  practice.  To  assist  in  controlling  the  costs  of  these  services,  the 
amendment  authorizes  the  Judicial  Conference  to  determine  appropriate  rates  of 
compensation. 

^,,^.,  ^  _  Tnn  nnini  n  .r--^-"--  --^-"■"  >-  li1^i1iw  of  f^rnil  pnMic  defen<>ers 

TTus  section  would  exempt  Federal  public  defenders  from  the  Federal  Tort  Claims 
Act.«  The  Criminal  Justice  Act  nc.v  provides  that  Federal  defenders  shaU  be  represented 
and  held  harmless  for  representational  services  furnished  within  the  scope  of  their  Federal 


•28U.S.C.  \Uen\aseq. 
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employment.'  The  Director  of  the  Administrative  Office  is  authorized  to  provide 
representation  for  defenders. 

However,  a  recent  Supreme  Court  decision  suggests  that  the  Federal  Torts  Gaim  Act 
is  the  exclusive  remedy  against  Federal  employees.   The  Department  of  Justice  and  United 
States  attorney  represent  the  interests  of  the  Government  in  Tort  Claims  Act  proceedings. 

We  seek  to  expressly  exempt  Federal  public  defenders  from  the  Federal  Tort  Claims 
Act  for  claims  related  to  representational  services  and  rely  instead  on  the  malpractice 
provisions  of  the  Criminal  Justice  Act.   This  approzch  is  meritorious  for  two  reasons.    First, 
it  is  arguable  that  public  defenders  perform  a  non-governmental  function  in  protecting  their 
clients'  private  interests.    Secondly,  we  believe  that  an  arrangement  where  a  United  States 
attorney  would  represent  the  Government,  and  hence  essentially  the  defender,  in  such  cases 
would  impair  the  ability  of  a  defender  to  represent  his  or  her  client  and  create  an  ethical 
conflict  of  interest  where  the  United  States  Attorney  is  opposing  counsel  in  other  matters 
with  the  defender. 

Title  Vn  -  Places  of  Holding  Court 

I  note  that  since  the  Conference  endorsed  section  701  in  1993,  the  Seventh  Circuit  has 
reconsidered  its  position  and  has  determined  that  the  place  of  holding  court  in  the  Northern 
District  of  Indiana  should  remain  in  Hammond  rather  than  in  Lake  or  Porter  Counties. 


♦   18  U.S.C.  i  3006A(gX3). 
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The  Conference  supports  section  702,  which  adds  Middletown  -  Wallldll  as  a  place  of 
holding  court  in  the  Southern  District  of  New  York.   The  Conference  also  supports  section 
703,  which  adds  Piano,  Texas,  as  a  place  of  holding  court  in  the  Eastern  District  of  Texas. 

Title  Vm  -  Rankniptrv 

The  bill  also  addresses  several  areas  involving  bankruptcy.    I  would  like  to  comment 
briefly  on  these  sections. 

Section  103  --  Parties'  consent  to  bankruptcy  judge's  findings  and  conclusions  of  law 

First,  I  will  turn  to  section  103  of  the  bill,  the  so-called  "implied  consent"  provision. 
Specifically,  section  157(c)(1)  of  title  28  of  the  United  States  Code  provides  that  the  district 
court  may  refer  to  a  bankruptcy  judge,  for  hearing  and  final  determination,  certain  "non- 
core"'",  related  proceedings  when  all  parties  to  the  proceeding  consent  to  the  referral.   The 
present  statute  does  not  specify  whether  the  consent  must  be  express  or  whether  it  may  be 
implied. 

In  the  interest  of  avoiding  jurisdictional  controversies,  the  Judiciary  has  interpreted 
the  statute  restrictively,  and  the  Federal  Rules  of  Bankruptcy  Procedure  require  express 
consent,  as  set  out  in  Bankruptcy  Rules  7008(a)  and  7012(b).   In  the  absence  of  this  consent, 
a  bankruptcy  judge  is  limited  to  filing  proposed  findings  of  fact  and  conclusions  of  law, 
which  must  be  presented  to  a  district  judge  for  review  anc*  sntiy  of  a  final  order  or  judgment, 


"   Although  the  statute  does  not  specifically  define  'odn-core  proceedings,'  courts  have  defined  such 
proceedings  *as  those  that  do  not  involve  a  substantive  right  provided  by  title  1 1  or  that,  by  their  very  nature, 
generally  arise  outside  the  context  of  a  bankruptcy  case.*   Diamond  Mongage  Corp.  of  Illinois  v.  Sugar,  913  F.2d 
1233,  1239  (7th  Cir.  1990). 
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even  when  no  party  objects  to  what  the  bankruptcy  judge  has  proposed  or  when  the  defendant 
is  in  default.  This  procedure  is  not  a  wise  or  efficient  use  of  judicial  time.   Accordingly,  the 
Federal  Courts  Study  Committee  in  1990  recommended  enactment  of  an  implied  consent 
mechanism,  and  this  principle  was  endorsed  by  the  Judicial  Conference  in  1992. 

Section  103  of  the  bill  provides  that,  unless  the  party  files  a  timely  objection  to  the 
bankruptcy  judge's  proposed  findings  of  feet  and  conclusions  of  law,  that  party  will  be 
deemed  to  have  consented  to  them  and  they  will  become  final.  This  proposed  change  would 
eliminate  problems  in  default  and  other  cases,  promote  the  economic  use  of  both  judicial  and 
party  resources  where  no  party  timely  objects  to  the  disposition  proposed  by  the  bankruptcy 
judge,  and  would  do  so  without  denying  an  objecting  party  the  opportunity  to  seek  Article  HI 
de  novo  consideration  of  non-core  proceedings.    A  "timely  objection"  would  be  one  filed 
within  the  10-day  period  provided  by  Rule  9033  of  the  Federal  Rules  of  Bankruptcy 
Procedure. 

Section  801  -  Bankruptcy  rulemaking 

Section  801  corrects  an  oversight  of  the  1988  amendments  to  the  Rules  Enabling  Act 
which  inadvertently  failed  to  include  the  bankruptcy  procedural  rules.   Consequently,  at 
present  the  effective  date  for  all  new  procedural  rules  -  except  bankruptcy  -  is  the  same: 
December  1  of  the  year  in  which  they  are  transmitted  to  Congress  by  the  Supreme  Court.   In 
contrast,  the  effective  date  for  ..ew  bankruptcy  procedural  rules  is  currently  August  1 .   The 
section  is  also  included  in  S.  540  passed  by  the  Senate  and  now  pending  in  the  House  as  the 
'Omnibus  Bankruptcy  Bill.' 
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The  Judicial  Conference  Committee  on  Rules  of  Practice  and  Procedure  and  its 
Advisory  Committee  on  Bankruptcy  Rules  recommend  that  all  rules  of  procedure  should  have 
the  same  effective  date.   This  section  of  the  bill  would  accomplish  that,  making  all  new 
procedural  rules  -  including  bankruptcy  rules  -  effective  on  December  1  of  the  year  in  which 
they  are  transmitted  to  Congress. 

Corresponding  changes  are  also  proposed  in  section  801  of  the  bill  to  provide  a 
statutory  mandate  for  an  entity  recommending  a  bankruptcy  rule  (i.e..  the  Bankruptcy  Rules 
Advisory  Committee)  to  support  any  proposal  with  explanatory  notes  and  appropriate  reports. 

Section  802  -  Bankruptcv  administrator  program 

Section  802  corrects  an  earlier  oversight  by  providing  specific  statutory  authority  for 
bankruptcy  administrators  to  preside,  administer  oaths,  and  examine  the  debtor  at  the  meeting 
of  creditors.   This  section  is  also  found  in  S.  540  passed  by  the  Senate  and  now  pending  in 
the  House.   Specifically,  section  341(a)  of  title  11,  United  States  Code,  requires  that  a 
meeting  of  creditors  be  held  within  a  reasonable  time  after  a  bankruptcy  case  is  filed. 
Pursuant  to  section  343  of  the  Bankruptcy  Code,  the  debtor  is  required  to  ^>pear  at  the 
meeting  and  to  submit  to  examination  under  oath.  The  United  States  trustee,  who  presides  at 
the  meeting,  is  authorized  to  administer  the  oath  by  section  3-iJ.  The  meeting  of  creditors  is 
a  crucial  event  in  a  bankruptcy  case  because  it  allows  the  creditors,  the  United  States  trustee, 
and  others  to  examine  the  debtor  under  oath. 
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Pursuant  to  the  Bankruptcy  Judges,  United  States  Trustees,  and  Family  Farmer 
Bankruptcy  Act  of  1986,"  (the  1986  Act),  United  States  trustees  have  responsibility  for 
trustee  oversight  and  estate  administration  in  bankruptcy  cases  nationwide,  except  in  the  six 
judicial  districts  in  Alabama  and  North  Carolina.   The  1986  Act  authorized  bankruptcy 
administrators,  who  are  independent  officers  of  the  Judiciary,  to  perform  similar  trustee 
oversight  and  estate  administration  functions  in  those  six  districts.'^ 

Although  both  United  States  trustees  and  bankruptcy  administrators  preside  at 
meetings  of  creditors  and  examine  debtors  under  oath,  sections  341  and  343  of  title  11  do  not 
explicitly  authorize  bankruptcy  administrators  to  preside  at  these  meetings  or  to  administer 
the  oath.   To  the  extent  that  bankruptcy  administrators  perform  these  functions,  they  do  so 
pursuant  to  regulations  adopted  by  the  Judicial  Conference  or  to  court  orders.    In  order  to 
clarify  the  bankruptcy  administrators'  authority  and  to  facilitate  estate  administration  in 
Alabama  and  North  Carolina,  section  802  of  the  bill  would  give  bankruptcy  administrators 
and  their  designees  the  same  statutory  authority  as  United  States  trustees  to  preside  at 
meetings  of  creditors  and  to  administer  oaths. 

Section  803  --  Damages  for  violation  of  automatic  stay 

Section  803  clarifies  what  individuals  and  entities  are  covered  by  the  automatic  stay 
provision  set  out  in  11  U.S.C.  §  362(h).   Presently,  that  subsection  provides  that  "[a]n 


"   Pub.  L.  No.  99-554  (1986). 


"   Section  317  of  the  Fedend  Courts  Study  Committee  Implementation  Act  of  1990,  which  is  title  m  of  Public 
Law  101-650,  extended  the  bankruptcy  administrator  program  through  the  year  2002  and  granted  bankruptcy 
administrators  standing  comparable  to  that  of  United  States  trustees. 
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individual  injured  by  any  willful  violation  of  a  stay  ...  may  recover  punitive  damages.'  The 
subsection  does  not  define  "individual"  to  make  it  clear  what  entities  may  recover  and  does 
not  state  from  whom  recovery  may  be  sought.  The  Bankruptcy  Code  (in  section  101  of  title 
11)  defines  "entity,"  "person,"  and  "governmental  unit,"  but  does  not  define  the  term 
"individual."  According  to  the  Code,  "entity"  includes  a  "person,  estate,  trust,  governmental 
unit,  or  United  States  trustee."   "Person"  includes  an  "individual,  partnership,  and 
corporation,  but  does  not  include  a  governmental  unit."  A  "governmental  unit"  includes  a 
municipality. 

Much  time  has  been  spent  by  bankruptcy,  district,  and  appellate  courts  in  determining 
whether  section  362(h)  ^plies  to  corporate  and  partnership  debtors.   Additionally,  it  is 
unclear  whether  the  provision  applies  to  municipalities  who  file  under  chapter  9.    Indeed,  as 
section  362(h)  exists  today,  it  is  uncertain  whether  sanctions  are  allowable  against  any 
governmental  agency  for  willful  violation  of  the  automatic  stay.   The  legislative  history  of 
this  automatic  stay  provision  is  silent  as  to  its  intended  coverage.   Circuits  have  decided 
these  issues  differently,  some  fmding  an  expansive  reading  essential  and  others  finding  the 
"plain  meaning"  rule  to  be  the  appropriate  determining  factor. 

The  Judicial  Conference  reviewed  this  matter  at  its  March  1993  session.   The 
Conference  recommended  language  which  would  clarify  that  relief  under  section  362(h)  of 
title  1 1  is  not  limited  to  persons  and  that  sovereign  immunity  is  not  a  defense  to  willful 
violations  of  the  automatic  stay.  The  changes  proposed  by  section  802  would  provide  such 
clarification,  achieve  uniformity,  and  eliminate  the  split  of  judicial  decisions.   As  a  by- 
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product,  the  changes  would  have  the  effect  of  reducing  costs  and  delays  in  bankruptcy  cases 
and  proceedings. 

Title  IX  -  Miscellaneous 

Section  901  -  Property  damage,  theft,  and  loss  claims  of  iurors 

Section  901  authorizes  the  Director  of  the  Administrative  Office  of  the  United  States 
Courts  to  compensate  jurors  and  prospective  jurors  for  their  personal  property  when  it  is  lost 
or  damaged  during  their  official  service.    At  present,  the  only  means  available  to  compensate 
jurors  for  personal  property  that  may  be  damaged,  lost,  or  stolen  in  the  course  of  their 
official  service  is  an  administrative  claim  under  the  Federal  Tort  Claims  Act,"  which 
requires  the  head  of  an  agency  to  find  that  some  agency  employee  negligently  caused  the 
loss.    Evidence  of  such  negligence  is  almost  always  speculative,  or  nonexistent,  compounding 
the  time  it  takes  to  conduct  any  kind  of  investigation.   Furthermore,  it  is  often  unclear  to 
which  agency's  employee  the  supposed  negligence  should  be  attributed  —  for  example,  the 
court,  the  United  States  marshal,  or  the  General  Services  Administration.   The  items  lost  by 
jurors  tend  to  be  everyday  things  that  require  immediate  replacement  such  as  overcoats, 
wallets,  and  pocketbooks.    Considering  the  importance  of  jurors  to  the  functioning  of  the 
court  system  and  the  burden  of  service  they  assume,  it  is  in  the  interest  of  the  United  States 
to  establish  a  fast,  effective  means  of  compensating  them  for  these  losses  in  appropriate 
circumstances. 


"  28  U.S.C.  §§  2671-2680. 


an      n  c  r\ 
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This  section  authorizes  the  Director  of  the  Administrative  Office  of  the  United  States 
Courts  to  compensate  jurors  and  prospective  jurors  for  their  personal  property  when  it  is  lost 
or  damaged  during  their  official  service.   The  amendment  grants  the  Director  authority 
equivalent  to  that  by  which  Federal  employees  may  be  compensated  under  the  Military 
Personnel  and  Civilian  Employees'  Claims  Act.'*    That  statute  does  not  require  a  finding 
of  negligence;  it  simply  requires  a  determination  that  the  claimant  was  not  at  fault. 
Extension  of  this  authority  is  consistent  with  the  provision  of  other  employee-like  benefits 
and  protection  to  jurors  in  recognition  of  the  value  of  their  public  service  ~  for  example, 
travel  expenses  and  subsistence  allowances,"  and  on-the-job  injury  benefits  under  the 
Federal  Employees'  Compensation  Act."  The  cost  of  paying  claims  under  this  amendment 
is  likely  to  be  negligible. 

Section  902  -  Expanded  workers'  compensation  coverage  for  iurors 

Section  902  extends  Federal  Employees'  Compensation  Act  (workers'  compensation) 
coverage  to  persons  summoned  for  jury  duty  in  the  Federal  courts,  while  they  are  traveling 
to  or  from  court.  Although  claims  by  commuting  jurors  have  not  arisen  frequently,  they  do 
occur.   The  Department  of  Labor,  which  administers  FECA,  recently  denied  compensation  to 
a  special  grand  juror  in  the  District  of  Maryland  who  was  injured  while  enroute  from  her 


"  31  U.S.C.  }  3721. 
"  28  U.S.C.  §  1871. 
'•  28  U.S.C.  }  1877J:  5  U.S.C.  8101  t»  seq. 
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home  to  the  courthouse. '^  The  file  does  not  reveal  whether  this  individual  had  access  to 
other  protection,  such  as  her  automobile  insurance,  but  jurors  may  well  be  unprotected  while 
traveling  to  and  from  the  court. 

Jurors  appear  in  court  under  compulsion  of  law;  they  are  not  free  to  decline  to  come 
to  court  at  the  time  and  place  directed.   The  fact  that  they  might  have  to  travel  a  long 
distance-often  across  an  entire  judicial  district~or  suffer  significant  inconvenience  in  doing 
so  does  not  in  and  of  itself  relieve  them  of  this  legal  obligation.   Additionally,  while  regular 
employees  must  bear  their  own  travel  costs,  the  Jury  Act  at  section  1871(c)  provides  that 
jurors  shall  receive  mileage  reimbursement  for  their  expenses  of  commuting  to  and  from  the 
courthouse,  as  well  as  reimbursement  of  toll  charges  and  (in  the  discretion  of  the  court) 
parking  expenses.   Thus,  as  a  matter  of  law  the  Jury  Act  can  be  viewed  as  providing  that 
jury  service  "begins"  when  a  juror  steps  out  of  his  or  her  door.   Statutory  consistency 
suggests  that  FECA  coverage  be  in  accord. 

The  number  of  occasions  on  which  FECA  claims  will  be  filed  by  commuting  jurors 
cannot  be  estimated  with  any  precision,  but  the  number  is  likely  to  be  small.   The  dollar 
value  of  benefits  provided  by  the  Labor  Department  likewise  will  be  insignificant,  since  the 
Jury  Act  at  section  1877(b)(1)  deems  jurors  to  be  paid  at  the  rate  of  GS-2  of  the  General 
Schedule. 


"   The  Depaitment  of  Labor  reasoned  that  a  juror  is  not  covered  while  traveling  to  and  from  her  home. 
Department  of  Labor  File  No.  A25-3 16984.  Re:    Mary  Shauck  (April  28,  1988). 
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Section  903  -  Exemption  from  iury  service 

Section  903  amends  the  Jury  Selection  and  Service  Act  of  1968,  to  eliminate  an 
exemption  from  jury  service  for  the  following  categories  of  persons:    (1)  members  of  state  or 
local  fire  or  police  departments  and  (2)  "public  officers"  of  Federal  and  state 
governments."  Experience  has  shown  that  many  individuals  who  fall  within  the  scope  of 
the  exemptions  could  easily  serve,  such  as  police  officers  or  fire  fighters  who  work  only  20 
hours  a  week.   In  addition,  the  definition  of  "public  officer"  at  28  U.S.C.  §  1869(i)  includes 
any  person  elected  to  public  office  or  one  directly  appointed  by  an  elected  official.   Under 
this  provision.  Federal  courts  have  had  to  bar  from  service  elected  school  board  officials  and 
state  legislators  who  perform  their  public  service  only  sporadically,  as  well  as  secretaries  and 
clerks  appointed  by  locally-elected  magistrates  and  justices  of  the  peace.   These  people  are 
barred  from  jury  service  on  the  ground  that  they  are  exempt.   Thus,  they  are  forbidden  to 
serve  even  if  they  wish  to  do  so.  These  public  officials  would  still  be  able  to  request  an 
excuse  from  service  on  a  case-by-case  basis. 

Section  904  -  Full-time  status  of  court  reporters 

The  Judicial  Conference  also  seeks  to  correct  an  inequity  affecting  the  retirement  of 
court  reporters.    Under  present  law,"  court  reporters  are  considered  part-time  employees. 
The  interpretation  is  a  result  of  the  unique  nature  of  the  work  of  a  court  reporter.   In  order 
to  receive  full-time  credit  for  retirement  purposes,  court  reporters  must  work  40  hours  per 


'•  28  U.S.C.  }  1863(b). 

'•  5  U.S.C.  §i  8339(0)  and  8415(e). 
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week.   However,  court  reporters  work  irregular  hours  and  the  40-hour  threshold  is  not 
flexible  enough  to  accommodate  their  unique  work  situation.   The  amendment  remedies  this 
by  providing  that  court  reporters  who  are  paid  a  full-time  salary  will  be  treated  like  full-time 
employees  for  retirement  purposes. 

Section  905  -  Technical  Amendment  relating  to  the  Judicial  Conference 

This  section  amends  section  331  of  title  28,  United  States  Code,  to  provide  that  the 
judges  of  each  circuit  may  adopt  procedures  for  choosing  a  district  judge  as  their 
representative  to  the  Judicial  Conference.    Under  present  law,  it  is  unclear  whether  the 
circuit  and  district  judges  of  a  circuit  may  elect  their  district  judge  representative  without 
holding  a  judicial  conference  of  the  circuit. 

Section  906  -  Technical  amendment  relating  to  the  Director  and  Deputv  Director  of  the 
Administrative  Office 

Section  906  addresses  a  technical  matter  pertinent  to  the  Director  and  Deputy  Director 
of  the  Administrative  Office.   The  Judicial  Improvements  Act  of  1990,^  changed  the 
authority  for  appointment  of  the  Director  and  Deputy  Director  from  the  Supreme  Court  to 
the  Chief  Justice  (after  consulting  with  the  Judicial  Conference).   In  so  doing,  it  appears 
Congress  inadvertently  eliminated  these  two  positions  from  the  definition  of  "officer"  of  the 
United  States  under  5  U.S.C.  §2104,  which  defines  an  "officer  of  the  United  Sutes'  lor 
purposes  of  title  S,  United  States  Code.    In  the  past,  the  Director  and  Deputy  Director  have 


*  Pub.  L.  No.  101-650. 


98 


qualified  as  'officers"  under  the  title  5  definition  because  they  were  (1)  appointed  by  a  court 
of  the  United  States,  (2)  engaged  in  the  performance  of  a  Federal  function  under  authority  of 
law,  and  (3)  subject  to  the  supervision  of  the  Judicial  Conference  while  in  the  performance  of 
the  duties  of  office. 

Section  907  -  Technical  amendment  relating  to  removal 

This  section  merely  conforms  the  language  in  28  U.S.C.  §  1446(c)(1)  to  the  language 
in  the  rest  of  the  section  by  substituting  'defendant  or  defendants'  for  'petitioner'. 

Section  908  -  Technical  amendment  relating  to  Federal  Judicial  Center  retirement  provisions 
This  section  clarifies  28  U.S.C.  §  627(b)  by  expressly  providing  that  eligible  Federal 
Judicial  Center  staff,  including  the  Deputy  Director,  are  covered  by  the  Federal  Employees' 
Retirement  System.^' 

Section  909  -  Vacancy  in  clerk  position:  absence  of  clerk:  compensation  of  deceased  clerk  of 
Supreme  Court 

Section  909  clarifies  any  uncertainty  as  to  who  may  act  for  the  clerk  of  court 
whenever  that  official  is  unable  to  perform  his  or  her  official  duties.   Presently,  28  U.S.C. 
§954  provides  that  only  upon  the  death  of  a  clerk  may  his  or  her  deputy  serve  as  acting  clerk 
of  court.   The  amendment  also  permits  the  court  to  designate  an  acting  clerk  of  court,  when 
it  is  expected  that  the  clerk  will  be  unavailable  or  the  office  of  clerk  will  be  vacant  for  a 


«   5  U.S.C.  HMOl.aseq. 
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prolonged  period.   The  present  statute  is  also  amended  to  incoqx>rate  gender-neutral 
wording. 

Section  910  -  Registration  of  judgments  for  enforcement  in  other  districts 

Section  910  revises  28  U.S.C.  §  1963  to  make  it  clear  that  a  judgment  for  the 
recovery  of  money  or  property  that  was  entered  in  a  court  of  appeals  or  a  bankruptcy  court 
may  be  registered  under  the  provisions  of  section  1963.   The  enforcement  procedure 
provided  by  section  1963  is  in  addition  to  other  procedures,  provided  by  law. 

Section  911  --  Magistrate  iudge  positions  authorized  in  the  District  Courts  of  Guam  and  the 
Northern  Mariana  Islands 

We  endorse  this  provision  to  afford  the  Judicial  Conference  authority  to  establish 
magistrate  judge  positions  in  the  District  Court  of  Guam  and  the  District  Court  for  the 
Northern  Mariana  Islands.   The  courts  in  these  territories  have  asked  for  authority  to 
establish  magistrate  judge  positions  to  improve  the  disposition  of  cases.    The  Conference 
endorses  the  section.    Presently,  the  Conference  has  this  authority  with  respect  to  all  United 
States  district  courts  and  the  District  Court  for  the  Virgin  Islands. 

Section  912  --  Venue  in  diversitv  civil  actions 

This  section  amends  28  U.S.C.  §  1391(a)(3)  to  ensure  that  venue  requirements  in  a 
diversity  action  do  not  defeat  the  ability  to  bring  suit  in  Federal  court  if  subject  matter  and 
personal  jurisdiction  are  available. 
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Section  1391(a)(3)  of  title  28,  United  States  Code,  was  amended  by  Congress  in  1990 
and  1992  to  ensure  that  there  would  be  at  least  one  district  in  which  venue  would  be  proper 
in  any  diversity  case  in  which  there  is  subject  niatter  and  personal  jurisdiction  without, 
however,  rendering  superfluous  the  provisions  of  §6  1391(a)(1)  and  (2)  providing  for 
residential  and  transactional  venue,  respectively.   As  amended  in  1992, 
S  1391(a)(3)  is  limited  to  "fallback"  venue,  i.e.,  when  venue  cannot  properly  be  established 
under  either  §§  1391(a)(1)  or  (a)(2). 

However,  the  reference  in  the  current  language  of  §  1391(a)(3)  to  "a  judicial  distiict 
in  which  the  defendants  are  subject  to  personal  jurisdiction  at  the  time  the  action  is 
commenced,  if  there  is  no  district  in  which  the  action  may  otherwise  be  brought",  creates 
ambiguity  in  multi-defendant  cases.    As  currently  written  it  is  unclear  in  a  multi-defendant 
case  whether  venue  lies  so  long  as  any  defendant  is  subject  to  personal  jurisdiction  in  the 
district,  or  only  when  all  defendants  are  subject  to  personal  jurisdiction. 

The  legislative  history  of  this  section  indicates  that  the  purpose  of  amending  this 
subsection  was  to  make  §  1391(a)(3)  "more  closely  parallel...  1391(b)(3)."  Section 
1391(b)(3)  provides  for  fallback  Federal  question  venue  in  a  distiict  in  which  "any  defendant 
may  be  found."   (Emphasis  added). 

This  section  amends  §  1391(a)(3)  to  provide  venue  in  any  judicial  district  in  which 
any  defendant  is  subject  to  personal  jurisdiction  (provided  venue  cannot  be  established  under 
the  residential  or  transactional  venue  provisions  of  1391(a)(1)  and  (2)).  This  is  cons-ftent 
with  the  legislative  intent  of  the  1990  and  1992  amendments,  Lfi.,  to  create  a  safety  valve  to 
ensure  that  the  venue  requirements  do  not  defeat  the  ability  to  bring  suit  in  Federal  court  if 
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subject  matter  and  personal  jurisdiction  are  available.   Furthermore,  in  multi-defendant  cases, 
if  a  particular  defendant  is  not  subject  to  personal  jurisdiction  in  a  particular  district,  that 
defendant  may  move  to  be  dismissed  from  the  action  for  lack  of  personal  jurisdiction.  The 
amendment  repealing  section  1392(a)  is  a  conforming  amendment. 

Mr.  Chairman,  we  thank  you  for  your  dedication  to  issues  of  interest  to  the  Federal 
courts  and  your  willingness  to  hold  hearings  on  this  bill. 
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Mr.  Hughes.  We  welcome  you,  Judge  Zobel. 

You  are  joined  I  believe  at  the  witness  table  today  by  the  head 
of  automation  for  the  Administrative  Office  of  the  U.S.  Courts. 

Judge  Zobel.  May  I  have  leave  for  him  to  sit  with  me? 

Mr.  Hughes.  Yes,  please.  Would  you — ^for  the  record,  identify 
your  colleague? 

Judge  Zobel.  Mr.  Roy  Carter,  the  Assistant  Director  for  Automa- 
tion and  Technology  in  the  Administrative  Office  of  the  U.S. 
Courts. 

Mr.  Hughes.  We  welcome  you  today,  Mr.  Carter. 

Before  you  proceed,  Judge  Zobel,  I  am  very  happy  to  have  with 
us  this  morning  a  very  prominent  lawyer  from  my  area,  an  old 
friend  and  very  distinguished  member  of  the  bar  from  Cumberland 
County,  N.J.,  Mr.  Gary  Greenblat  and  his  family.  We  are  just  de- 
lighted to  have  him  with  us  this  morning. 

Judge  Zobel,  we  have  your  statement  which  will  be  made  a  part 
of  the  record  in  full.  We  hope  you  can  summarize  for  us,  but  you 
may  proceed. 

Welcome. 

STATEMENT  OF  RYA  W.  ZOBEL,  JUDGE,  U.S.  DISTRICT  COURT 
FOR  THE  DISTRICT  OF  MASSACHUSETTS,  AND  CHAIR,  COM- 
MTTTEE  ON  AUTOMATION  AND  TECHNOLOGY,  JUDICIAL 
CONFERENCE  OF  THE  UNITED  STATES,  ON  BEHALF  OF  THE 
JUDICIAL  CONFERENCE  OF  THE  UNITED  STATES,  ACCOM- 
PANIED BY  ROY  CARTER,  ASSISTANT  DIRECTOR  FOR  AUTO- 
MATION AND  TECHNOLOGY,  ADMINISTRATIVE  OFFICE  OF 
THE  U.S.  COURTS 

Judge  Zobel.  Grood  morning,  Mr.  Chairman,  and  members  of  the 
subcommittee,  and  thank  you,  Mr.  Chairman. 

I  have  a  rather  simpler  task  than  Judge  Tacha  in  that  I  deal 
with  one  issue  rather  than  the  hundred  or  so  that  she  had  to  deal 
with. 

I  am  pleased  to  speak  to  you  today  on  behalf  of  the  Judicial  Con- 
ference of  the  United  States  in  support  of  the  judiciary's  request  for 
reauthorization  of  the  automation  fund,  and  to  have  the  oppor- 
tunity to  thank  you  for  having  inaugurated  it  nearly  5  years  ago. 
As  my  remarks  will  reflect,  the  fund  has  provided  the  judiciary 
with  a  management  tool  that  has  contributed  greatly  to  our  ability 
to  accomplish  the  IRM  mission  of  the  automation  program,  which 
is  to  collect,  to  manage,  to  manipulate,  to  disseminate  and  protect 
information  for  use  by  the  judiciary,  the  bar,  and  the  public. 

In  sum,  we  seek  reauthorization  of  the  fund  because  it  works  for 
the  judiciary  and  for  the  taxpayer. 

The  IRM  mission  of  the  judiciary  to  which  I  just  referred  sup- 
ports the  mission  of  the  Federal  courts,  which  is  the  just  and 
speedy  resolution  of  cases  and  controversies  brought  before  the 
court.  That  is  our  service. 

Our  goal  is  to  improve  continually  the  quality  and  cost  effective- 
ness of  the  delivery  of  justice.  The  day-to-day  work  of  the  courts 
is  information  intensive  and  information  dependent  and  the  judici- 
ary is  committed  to  employing  information  resource  management 
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and  technology  in  cairying  out  its  constitutional  and  statutory  du- 
ties. The  judiciary  automation  fund  supports  the  work  of  virtually 
every  appellate  district  and  bankruptcy  court  in  the  Nation. 

Again,  we  appreciate  the  support  of  the  Congress  in  providing 
and  facilitating  this  work. 

The  purpose  of  my  statement  is  to  outline  the  reasons  we  are  re- 
questing an  extension  of  the  operating  authority  of  the  fund  and 
to  show  how  these  reasons  translate  into  real  progress. 

Why  should  the  fund  be  authorized?  One,  the  fund  permits  the 
judiciary  to  employ  an  automation  management  process  whereby  a 
project's  process — progress  through  its  life  cycle,  can  be  driven  by 
the  project  fulfilling  its  phase  requirements,  rather  than  by  funding 
considerations. 

Second,  the  fund  facilitates  negotiated  contracting  as  the  judici- 
ary is  not  constrained  by  requirements  to  spend  unobligated  funds 
by  the  end  of  the  fiscal  year. 

Three,  the  multiyear  aspect  of  the  fund  also  equips  the  judiciary 
with  the  means  to  execute  the  long-range  plan  for  automation  in 
the  Federal  judiciary  and  to  manage  the  automation  program  effi- 
ciently over  a  5-year  planning  cycle. 

Fourth,  the  fund  provides  the  mechanism  for  all  electronic  access 
fees  collected  by  the  judiciary  to  be  deposited  back  into  the  fund 
and  expended  to  offset  the  cost  of  providing  those  services  to  the 
public. 

Let  me  bring  to  your  attention  some  specific  achievements  of  the 
automation  program  that  I  believe  will  demonstrate  the  progress 
that  we  have  made  to  date. 

First,  the  judiciary  has  developed  and  is  supporting  nationally 
produced  products  and  services  to  meet  the  needs  of  the  courts. 

Second,  the  program  is  stable  overall. 

Third,  we  have  implemented  new  management  mechanisms,  in- 
cluding a  budget  formulation  process,  a  life-cycle  management 
process,  a  comprehensive  user  group  structure  and  process,  and 
written  IRM  guidelines,  standards  and  procedures. 

Let  me  just  reflect  a  little  bit  on  how  we  got  there. 

In  1990,  electronic  docketing,  and  only  minimal  management 
software  was  available  in  only  41  courts,  and  there  were  only  4,000 
personal  computers  in  the  courts.  That  is  less  than  4  years  ago. 
With  the  help  of  the  judiciary  automation  fund,  by  the  end  of  fiscal 
year  1993,  which  was  the  fourth  year  of  the  fund,  the  automation 
program  had  substantially  completed  the  delivery  of  the  first  gen- 
eration of  case  management  and  electronic  docketing  systems  to 
192  courts,  and  more  than  28,000  personal  computers  and  servers 
to  users  in  the  courts  for  word  processing,  opinion  production,  and 
administrative  activities  as  well  as  research. 

Specifically,  deposits  into  the  fund  over  the  past  5  years  have 
been  used  to  develop,  implement  and  maintain  and  support  com- 
puter systems  for  basic  functions  performed  by  support  offices,  pub- 
lic access  services,  office  automation,  computer-assisted  legal  re- 
search, access  to  FBI  and  other  law  enforcement  systems.  That  is 
a  sample. 

We  can  justly  claim  success  in  meeting  the  automation  needs  of 
the  judges  and  supporting  personnel  throughout  the  judiciary.  It  is 
also  clear  that  the  judiciary  automation  fund  played  an  integral 
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role  in  achieving  such  success.  It  has  been  of  vital  importance  in 
providing  the  judiciary  with  the  management  tool  to  support  the 
automation  program  nationally  in  an  efficient  yet  flexible  manner 
while  still  recognizing  and  capitalizing  on  the  unique  culture  of  the 
judiciary. 

Where  do  we  go  from  here?  I  believe  the  judiciary's  automation 
program  is  at  a  critical  crossroad.  Although  we  have  achieved  an 
acceptable  level  of  stability,  we  must  now  develop,  acquire  and  de- 
ploy the  next  generation  of  software  applications  to  meet  the 
emerging  needs  of  the  court.  We  have  taken  steps  to  modernize, 
and  are  not  in  crisis.  And  we  are  now  planning  for  the  future. 
This  is  what  we  are  doing  and  this  is  what  we  are  thinking  and 
considering. 

With  respect  to  the  communications  infrastructure,  we  are  mov- 
ing forward  with  the  data  communications  network,  the  DCN, 
which  is  our  national  communications  infrastructure  and  we  are 
doing  that  subject  to  the  availability  of  funding.  Because  we  were 
able  to  upgradfe  the  courts'  case  management  hardware  in  1994, 
and  emplace  a  cyclical  replacement  program  in  our  budget  formula- 
tion process,  we  are  better  positioned  for  the  future.  Our  personal 
computer  hardware  and  servers  will  have  to  be  upgraded  over  the 
next  2  years  as  we  phase  out  the  dumb  terminals. 

Staying  abreast  of  growth  and  advances  in  hardware  technology 
is  key  in  acquiring  and  utilizing  modem  software  applications  and 
other  modem  technologies  and  we  are  doing  that.  We  are  currently 
utilizing  out-of-date  technology  as  the  engine  for  data  storage  and 
retrieval  by  the  courts. 

We  are  looking  into  and  planning  for  improved  and  enhanced  fu- 
ture software  applications  that  will  require  a  modern  data  base 
management  system.  We  need  to  consider  getting  a  software  devel- 
opment environment  that  will  enable  us  to  do  what  we  have  to  do. 

The  software  development  environment  refers  to  a  set  of  tools 
that  aid  in  software  development  and  maintenance.  Our  current 
methodology  is  what  is  known  as  "stubby  pencil."  It  is  a  somewhat 
inefficient  method  that  was  used  widely  in  the  1970's  and  1980's. 
The  potential  gain  from  full  implementation  of  a  new  software  de- 
velopment environment  is  about  25  percent  more  productivity  or  20 
percent  fewer  personnel.  In  fact,  those  figures  do  not  include  the 
potential  savings  to  the  courts. 

We  are  working  on  future  applications  required  in  the  fairly  near 
term,  including  the  court  financial  system,  next-generation  case 
management  systems,  as  I  mentioned,  statistical  applications  and 
a  court  interface  to  a  new  pay  personnel  system.  Each  will  utilize 
the  architecture  and  standards  already  in  place,  but  our  current 
technology  base  will  not  allow  us  to  develop  or  acquire  modem  ap- 
plications in  an  efficient  or  effective  manner,  and  our  nearly  20- 
year  old  software  development  tools  and  data  base  technologies  are 
inadequate  to  support  cost-effective,  state-of-the-market  applica- 
tions, which  is  why  I  referred  to  the  data  base  management  sys- 
tems and  the  software  development  environment. 

When  it  created  the  judiciary  automation  fund,  Congress  recog- 
nized the  importance  of  automation  to  the  judiciary  and  provided 
a  flexible  mechanism  for  managing  the  delivery  of  automated  prod- 
ucts and  services  throughout  the  courts.  In  so  doing,  Congress 
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made  an  invaluable  contribution  which  has  already  yielded  sub- 
stantial benefits  for  the  judiciary. 

In  summary,  we  seek  your  support  in  obtaining  reauthorization 
of  the  judiciary  automation  fund  as  contained  in  section  202  of  the 
bill,  so  that  the  judiciary  can  continue  to  develop  and  implement 
automated  systems  and  thus  become  more  efficient  and  responsive 
to  the  public.  Because  the  current  authorization,  as  the  Chair  had 
mentioned  earlier,  expires  at  the  end  of  this  fiscal  year,  we  ear- 
nestly desire  that  the  fund  be  reauthorized  before  September  30  by 
means  of  the  appropriations  bill  if  necessary.  Because  otherwise  we 
will  run  into  difficulties. 

I  wish  before  closing  to  thank  the  GAO  for  its  very  fair  report. 
I  do  not  accept  all  of  its  conclusions.  However,  it  is  a  very  thought- 
ful and  very  constructive  report  and  we  will  absolutely  take  it  to 
heart. 

In  closing,  I  would  like  to  thank  you  once  again  for  providing  me 
with  the  opportunity  to  speak  to  you  today  about  this  very  impor- 
tant vehicle  and  would  be  happy  to  answer  any  questions  that  you 
may  have. 

Mr.  Edwards  [presiding!.  Thank  you  very  much,  Judge. 

[The  prepared  statement  of  Judge  Zobel  follows:] 
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Prepared  Statement  of  Rya  W.  Zobel,  Judge,  U.S.  District 
Court  for  the  District  of  Massachusetts,  and  Chair, 
Committee  on  Automation  and  Technology,  Judicial 
Conference  of  the  United  States,  on  Behalf  of  the  Judi- 
cial Conference  of  the  United  States 


Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  Rya 
Zobel,  a  U.S.  District  Judge  from  Massachusetts.   I  also  serve  as 
chair  of  the  United  States  Judicial  Conference  Committee  on 
Automation  and  Technology.   I  am  pleased  to  speak  to  you  today  on 
behalf  of  the  Judicial  Conference  of  the  United  States  in  support 
of  the  Judiciary's  request  for  reauthorization  of  the  Judiciary 
Autor.ation  Fund  and  to  have  the  opportunity  to  thank  the 
Co.Tj:iittee  for  its  wisdom  in  establishing  the  Fund.   As  my  remarks 
will  reflect,  the  Fund  has  provided  the  judiciary  with  a 
managenent  tool  that  has  contributed  substantially  to  our  ability 
to  acconplish  the  IRM  mission  of  the  automation  program,  which  is 
to  collect,  manage,  manipulate,  disseminate  and  protect 
ir.f orrr.ation  for  use  by  the  judiciary,  the  bar  and  the  public.   In 
su~,  we  are  seeking  reauthorization  of  the  Fund  because  it  works 
—  for  the  judiciary  an-*  for  the  taxpayer. 

The  IRM  mission  of  the  judiciary  to  which  I  just  referred 
supports  the  mission  of  the  federal  courts,  which  is  the  just 
resolution  of  cases  and  controversies  brought  before  the  court  — 
that  is  our  service.   Our  goal  is  to  improve  continually  the 
quality  and  cost-effectiveness  of  the  delivery  of  justice  to 
litigants.   The  day-to-day  work  of  the  courts  is  information 
intensive  and  information  dependent  and  the  judiciary  is 
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committed  to  employing  information  resources  management  and 
technology  to  meet  this  need. 

The  Judiciary  Automation  Fund  supports  the  work  of  virtually 
every  appellate,  district  and  bankruptcy  court  in  the  nation. 
Again,  we  appreciate  the  support  the  Congress  has  provided  in 
making  these  improvements  possible. 

Reasons  for  Extending  the  Operating  Authority  of  the  Fund 

The  purpose  of  this  statement  is  to  outline  the  reasons  we 
are  requesting  an  extension  of  the  operating  authority  of  the 
Fund  and  to  show  how  these  reasons  translate  into  real  progress. 
Why  should  the  Judiciary  Automation  Fund  be  reauthorized?  There 
are  four  principal  reasons: 

•  The  Fund  permits  the  judiciary  to  employ  an  automation 
management  process  whereby  a  project's  progress  through 
its  life  cycle  can  be  driven  by  the  project  fulfilling 
its  phase  requirements  rather  than  by  funding 
considerations. 

•  The  Fund  facilitates  negotiated  contracting  as  the 
judiciary  is  not  constrained  by  requirements  to  spend 
unobligated  funds  by  the  end  of  the  fiscal  year. 
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•  The  multi-year  aspect  of  the  Fund  equips  the  judiciary 
with  the  means  to  execute  the  Long  Range  Plan  for 
Automation  in  the  Federal  Judiciary    (Long  Range  Plan) 
and  to  manage  the  automation  program  efficiently  over  a 
five-year  planning  cycle. 

•  The  Fund  provides  the  mechanism  for  all  electronic 
public  access  fees  collected  by  the  judiciary  to  be 
deposited  into  the  Fund  and  expended  to  offset  the  cost 
of  providing  these  services  to  the  public. 

Please  allow  me  to  elaborate  on  these  four  reasons: 

First,  the  Fund  is  important  to  the  automation  management 
process  in  the  judiciary  because  all  projects  are  controlled 
through  life-cycle  phases  which  often  exceed  one  year  and  have 
discrete  milestone  reviews.   Most  automation  projects  exceed  one 
year  in  their  development  or  replacement,  and  the  full  life  cycle 
of  standard  national  applications  or  platforms  (including 
implementation,  operations,  and  maintenance)  will  generally 
exceed  eight  years.   No  funds  are  released  to  projects  beyond  the 
successful  completion  of  the  current  phase,  and  a  project's 
advancement  from  one  phase  to  the  next  i's  driven  by  its 
fulfilling  phase  requirements  rather  than  by  funding 
considerations.   This  approach  has  resulted  in  enhanced 
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efficiency  in  that  the  judiciary  can  exercise  management  control 
while  maintaining  continuity  in  the  automation  program. 

Second,  the  Fund  facilitates  negotiated  contracting  as  the 
judiciary  is  not  constrained  by  requirements  to  spend  unobligated 
funds  by  the  end  of  the  fiscal  year.   The  courts  depend  on  the 
availability  of  long-term  contractual  agreements  to  meet  their 
automation  needs,  and  this  is  facilitated  by  the  Fund. 

For  example,  the  Fund  provides  (1)  the  ability  to  carry  over 

funds  to  take  advantage  of  lower  contract  prices  in  succeeding 

fiscal  years  (as  was  done  in  fiscal  year  1992  when  prices  on  the 

office  automation  contract  dropped  substantially);  (2)  the 

ability  to  redeposit  or  carry  over  funds  in  case  of  unanticipated 

delays  in  the  award  of  contracts  or  post  award  protests  (used 

with  the  award  of  the  data  communications  network  contract  in 

fiscal  year  1991);  (3)  the  ability  to  award  multi-year  contracts 

in  advance  of  appropriations  (the  data  communications  network 

contract  is  a  multi-year  contract) ;  and  (4)  the  ability  to  renew 

multi-year  contracts  in  advance  of  appropriations  if  funds  are 

available  (examples  include  computer-assisted  legal  research  and 

maintenance  contracts) . 

I 

These  key  aspects  of  the  Fund  are  critical  as  they  enable 
the  courts  to  meet  their  automation  needs  by  making  long-term 
programmatic  decisions  in  accordance  with  a  long  range  plan 
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spanning  more  than  one  fiscal  year.   The  net  result  over  the  past 
four  years  has  been  significant  economies  of  scale. 

Third,  the  judiciary  adheres  to  a  five-year  IRM  planning 
process  in  which  users'  prioritized  needs  and  associated  funding 
requirements  are  updated  annually  and  included  in  Functional 
Strategy  Statements  contained  in  the  Long  Range  Plan.      The  multi- 
year  aspect  of  the  Fund  equips  the  judiciary  with  the  means  to 
execute  the  Long  Range  Plan   and  manage  the  automation  program 
efficiently  over  a  five-year  planning  cycle. 

Fourth,  all  fees  collected  by  the  judiciary  for  electronic 
public  access  are  deposited  to  the  Fund  and  they  are  then 
expended  to  offset  the  cost  of  providing  these  services  to  the 
public  (P.L.  101-515),  thus  reducing  the  need  for  appropriated 
funds  for  this  purpose.   Without  the  Fund,  the  judiciary  may  well 
lose  access  to  these  fees. 

History  of  the  Automation  Program 

To  put  into  perspective  the  importance  of  the  Judiciary 

Automation  Fund,  I  think  it  may  be  useful  at  this  point  to 

I 
describe  briefly  just  how  far  we  have  come  since  the  Fund  was 

established  in  1990. 
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In  the  mid-1970 's,  the  automation  program  in  the  appellate, 
district  and  bankruptcy  courts  began  to  emerge  as  a  small 
entrepreneurial  enterprise  with  the  installation  by  the  Federal 
Judicial  Center  (FJC)  of  several  mainframe  computers  in 
Washington,  D.C.   These  mainframe  computers  were  part  of  a  system 
designed  to  serve  the  case  management  needs  of  the  courts, 
nationwide.   The  courts  were  provided  with  dumb  terminals  that 
were  hooked  up  to  the  centralized  mainframe  computers  in 
Washington,  D.C,  via  telephone  lines.   The  FJC  provided  systems 
development,  installation,  training  and  user  support. 

In  1983,  the  FJC  and  Administrative  Office  (AO)  proposed  a 
strategy  that  included  nationally  developed  and  supported 
automation  systems  with  the  flexibility  to  be  tailored  to  meet 
local  court  needs.   This  concept  resulted  in  the  first  long  range 
plan  for  automation.   The  plan  envisioned  an  environment  where 
the  appellate,  district  and  bankruptcy  courts  would  be 
responsible  for  day-to-day  operations  of  decentralized  systems, 
the  FJC  would  be  responsible  for  national  systems  development, 
and  the  AO  would  be  responsible  for  national  program  management 
and  oversight  including  system  implementation,  user  training,  and 
user  support. 

Between  1983  and  1989,  the  foundation  of  that  nationally 
managed  automation  program  with  decentralized  processing  at  the 
local  court  level  was  accomplished.   National  systems  for  the 
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appellate,  district  and  bankruptcy  courts  known  as  AIMS,  Civil 
and  BANCAP  were  developed  by  the  FJC  to  meet  the  case  management 
needs  of  the  courts.   Work  was  begun  by  the  AO  on  a  national 
office  automation  program  to  replace,  nationwide,  the  aging 
inventory  of  obsolete  word  processing  equipment  in  the  courts 
with  standardized  PC  equipment.   The  resultant  office  automation 
contract  was  awarded  in  1989.   The  AO  also  undertook  to  develop  a 
nationally  standardized  network  to  meet  the  data  communications 
needs  of  the  courts.   This  effort  culminated  in  the  award  of  a 
contract  for  the  data  communications  network  in  1990. 

In  the  late  1980's,  when  the  courts  experienced  serious 
budget  constraints,  the  first  casualty  was  usually  the  automation 
program.   Since  the  automation  program  was  one  of  the  few 
controllable  items  in  the  judiciary's  budget,  automation  funds 
were  immediately  reduced  to  meet  other  critical  priorities.   As  a 
result,  the  delivery  of  computing  services  to  the  courts  slowed 
greatly. 

In  1990,  Congress  in  response  to  that  problem  established 
the  multi-year  Judiciary  Automation  Fund.   The  judiciary  had 
requested  this  Fund  to  further  assist  in  implementing  a 
decentralized  processing  environment  in  the  appellate,  district 
and  bankruptcy  courts.   In  that  same  year  (1990),  the  AO  took 
over  responsibility  for  national  systems  development  from  the 
FJC,  and  the  Congress  approved  $71  million  dollars  for  the 
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program  and  74  positions  for  the  AO  to  manage  the  program.   As  a 
result,  the  pace  of  automation  expansion  was  greatly  accelerated, 
and  the  judiciary  was  able  to  renew  its  commitment  to  providing 
advanced  automation  tools  to  the  courts  so  they  could  accomplish 
their  mission. 

With  the  creation  of  the  Fund,  the  infusion  of  positions  in 
the  AO,  the  availability  of  substantial  multi-year  funding,  and 
the  shift  in  responsibility  for  national  systems  development  from 
the  FJC  to  the  AO,  the  Director  of  the  Administrative  Office  and 
I  wanted  to  make  sure  that  the  program  was  on  solid  ground  and 
headed  in  the  right  direction.   To  assure  that  the  funds  would  be 
spent  wisely,  the  Director  hired  three  independent,  outside 
consultants;  one  each  from  academia,  the  private  sector  and  the 
executive  branch  to  evaluate  the  status  of  the  judiciary's 
automation  program  and  to  provide  their  assessment  of  its  worth 
and  risks. 

The  review  (which  was  completed  in  June  1991)  revealed  that, 
although  much  progress  had  been  made,  several  significant 
problems  remained  that  were  addressed  immediately.   The 
consultants  made  a  number  of  recommendations  in  the  areas  of 
automation  planning,  project  management,  automation  education  and 
training,  user  support,  market  management  and  communications, 
software  testing  and  software  development.   But,  first  and 
foremost,  the  crisis  identified  by  the  consultants  was  in  the 
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users'  confidence  that  the  AO  could  fix  deficiencies  identified 
in  the  existing  case  management  software  nationally  supported  by 
the  AO. 

In  April  1992,  the  Director  of  the  AO  appointed  a  new 
Assistant  Director  for  Automation  and  Technology.   He  established 
two  priorities:   to  emplace  a  software  modification  process  that 
would  stabilize  rapidly  the  nationally  supported  case  management 
systems  and  restore  user  confidence  in  the  AO  as  a  supplier  and 
to  establish  processes  to  effectively  manage  a  national  IRM 
program. 

By  the  end  of  fiscal  year  1993,  the  Assistant  Director 
reported  to  the  Director  and  the  Committee  on  Automation  and 
Technology  that  the  judiciary's  automation  program  had  achieved 
some  measure  of  stability.   Management  and  budget  processes  were 
improved.   Additionally,  several  initiatives  were  undertaken  to 
provide  better  products  and  service  to  users  and  progress  had 
been  made  in  ensuring  accountability  by  automation  program 
managers  in  the  delivery  of  nationally  supported  automation 
products  and  services  to  court  users. 

Achievements  of  the  Automation  Program 

With  this  brief  history  of  the  automation  program  as  a  back 
drop,  I  would  now  like  to  bring  to  your  attention  come  specific 
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achievements  of  the  automation  program  that  I  believe  demonstrate 
the  progress  we  have  made  to  date. 

First,  the  program  is  stable  overall.   As  I  mentioned 
previously,  much  progress  has  been  made  in  the  way  software 
releases  are  managed  for  the  case  management  systems  installed  in 
appellate,  district  and  bankruptcy  courts.   This  formal  Product 
Release  Cycle  is  improving  the  quality  of  and  support  for  this 
family  of  applications.   As  a  consequence,  schedules  are  being 
met,  and  the  software  itself  has  improved  as  a  result  of  active 
user  involvement  in  the  requirements  definition  and  comprehensive 
pre-release  assessment  phase. 

Second,  we  have  implemented  new  management  processes.   A  new 
budget  formulation  process  for  the  automation  program  has  been 
put  into  place  that  includes  a  thorough  assessment  of  resource 
requirements  for  the  automation  program.   Budget  requests  are  now 
driven  by  requirements  contained  in  fiscal  year  updates  to  the 
Long  Range  Plan  for  Automation  in  the  Federal  Judiciary.   With 
respect  to  the  execution  of  the  Financial  Plan  for  the  automation 
program,  procedures  have  been  improved  and  are  generally  good; 
efforts  to  make  them  better  are  continuing. 

The  life  cycle  management  process  has  been  established  and 
further  refined.   The  six-phase  life-cycle  management  methodology 
used  in  the  judiciary  includes  regular  milestone  reviews  to 
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monitor  and  control  progress  of  all  automation  projects.   As 
projects  seek  to  move  from  one  phase  to  the  next,  milestone 
reviews  are  conducted  to  ensure  the  successful  fulfillment  of  the 
necessary  life-cycle  phase  requirements  and  to  decide  whether  or 
not  to  proceed  with  the  next  phase  of  work. 

A  comprehensive  user  group  structvire  and  process  ensures 
user-driven  and  tested  applications.   Significant  strides  have 
been  made  to  ensure  the  all  levels  of  the  court  user  community 
have  a  forum  for  participating  in  the  budgeting,  planning,  and 
project  management  processes.   The  automation  user  group  process 
("umbrella  group"  process") ,  which  has  been  generally  successful, 
is  being  monitored  and  refined  continually. 

Written  IRM  guidelines,  standards  and  procedures  have  been 
and  continue  to  be  developed  with  the  participation  and  support 
of  the  court  connunity.   These  standards  are  applicable 
nationally,  most  especially  with  respect  to  architecture,  data 
standards,  procurement  and  systems  developed  locally  by  the 
courts. 

Third,  the  judiciary  has  developed  and  is  supporting 
nationally  products  and  services  to  meet  the  needs  of  the  courts. 
As  I  mentioned  earlier,  prior  to  1990  and  the  establishment  of 
the  Judiciary  Automation  Fund,  the  judiciary's  automation  program 
can  be  best  characterized  as  a  small  entrepreneurial  operation. 
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Electronic  docketing  and  minimal  case  management  software  was 
available  in  only  41  courts,  and  there  were  only  4,000  personal 
computers  in  the  courts.   With  the  help  of  the  Judiciary 
Automation  Fund,  by  the  end  of  fiscal  year  1993  (the  fourth  year 
of  the  Fund) ,  the  automation  program  had  substantially  completed 
the  delivery  of  the  first-generation  of  case  management  and 
electronic  docketing  systems  to  192  courts  and  more  than  28,000 
personal  computers  and  servers  to  users  in  the  courts  for  word 
processing,  opinion  production,  and  administration  activities. 
Assuming  continued  adequate  funding,  by  1997  the  judiciary  will 
complete  the  implementation  of  a  nationwide  communications 
infrastructure  which  will  make  possible  data  communications, 
document  transfer,  electronic  mail,  and  access  to  internal  and 
external  databases  in,  among,  and  between  the  courts,  the  AO,  the 
FJC,  and  the  public.   Specifically,  deposits  into  the  Fund  over 
the  past  five  years  have  been  used  to  develop,  implement, 
maintain  and  support  the  following  products  and  services: 

•  Computer  Systems  to  Support  Basic  Functions  Performed 
by  Support  offices  -  Case  management,  docketing, 
noticing,  statistics,  finance,  personnel  management, 
and  scheduling  are  key  examples. 

•  Public  Access  Services  —  The  bench,  bar,  public,  and 
court  staff  have  quick,  convenient  access  to  current 
case  information  through  public  access  systems  and 
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public  terminals  installed  in  the  clerks'  offices.   For 
example,  the  Public  Access  to  Court  Electronic  Records 
system  (also  known  as  PACER)  provides  electronic  access 
to  the  docket  sheets  to  law  firms  having  personal 
computers  with  modems.   Presently,  there  are  more  than 
18,000  public  access  user  accounts  in  the  judiciary. 
The  Voice  Case  Information  System  (or  VCIS)  provides 
computer-generated  voice  case  information  to  the  public 
using  their  touch-tone  telephones  to  request  data  on 
cases.   The  electronic  public  access  systems  not  only 
provide  better  service  to  the  person  seeking  the 
information,  they  reduce  the  effort  required  in  the 
clerks'  offices  to  retrieve  and  relay  the  information. 
This  direct  access  to  the  court  information  also 
reduces  costs  to  the  litigants.   These  are  two  superb 
examples  of  government  serving  the  needs  of  its 
citizens. 

Office  Automation  -  Purchase,  maintenance  and 
replacement  of  personal  computers  and  related  software 
used  in  every  court  unit.   As  a  result  of  the  more  than 
28,000  personal  computers  and  servers  in  the  courts, 
word  processing,  opinion  production,  and  administration 
activities  have  been  improved. 
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•  Electronic  Communications  -  Within  a  court,  local-area 
networks  in  chambers  and  support  offices  connect 
workstations  to  computers.   Leased  lines  connect 
divisional  offices  to  local  court  headquarters.   The 
data  communications  network  will  make  possible 
nationally  standardized  data  communications,  document 
transfer,  electronic  mail,  and  access  to  internal  and 
external  databases  in,  among,  and  between  the  courts, 
the  Administrative  Office,  the  Federal  Judicial  Center, 
and  the  public. 

•  Computer  Assisted  Legal  Research  -  The  Fund  pays 
computer  assisted  legal  research  usage  charges  thus 
providing  convenient  on-line  research  capabilities  to 
more  than  1,800  judges  and  supporting  personnel  in  the 
judiciary  needing  access  to  automated  research 
databases. 

•  Jury  Wheel  Creation  and  Juror  Management  Systems 

prepare  master  and  qualified  jury  wheels  and  print 

(qualifications  questionnaires  and  summonses.   This  has 

improved  juror  qualification  and  juror  management. 

I 

•  Access  to  FBI  and  Other  Lav  Enforcement  Systems  enables 
130  probation  and  pretrial  services  offices  to  provide 
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timely  and  complete  arrest  information  to  judicial 
officers. 

•  Centralized  Support  Functions  -  The  Fund  also  enables 
the  judiciary  to  operate  several  central  systems  such 
as  the  Central  Violations  Bureau,  Bankruptcy  Noticing 
Center,  and  the  Judiciary  Central  Processing  System. 

Given  these  achievements,  we  can  justly  claim  success  in 
meeting  the  automation  needs  of  the  2  6,000  judges  anrl  supporting 
personnel  in  the  judiciary  and  the  nearly  400  court 
organizations.   The  Judiciary  Automation  Fund  has  been  of  vital 
importance  in  providing  the  judiciary  with  a  management  tool  to 
support  the  automation  program  nationally  in  an  efficient  yet 
flexible  manner  while  still  recognizing  and  capitalizing  on  the 
unique  culture  of  the  judiciary. 

The  Future  of  the  Automation  Program 

Where  do  we  go  from  here?   I  believe  the  judiciary's 
automation  program  is  at  a  critical  crossroads.   Although  we  have 
achieved  an  acceptable  level  of  stability,  we  are  also  at  a  point 
where  we  must  look  forward  if  we  are  to  effectively  develop, 
acquire,  and  deploy  the  next  generation  of  software  applications 
to  meet  the  emerging  needs  of  the  courts.   Although  we  have  taken 
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some  steps  to  modernize  and  are  not  in  crisis,  we  must  plan  for 
the  future.   The  following  are  our  thoughts  about  the  future: 

•  Communications  Infrastructure  -  We  are  moving  forward 
with  the  Data  Communications  Network  (DON) ,  oiu: 
national  communications  infrastructure,  subject  to 
funding.   The  engineering  is  in  place  and  it  will 
support  future  software  applications.   A  communications 
infrastructure  is  the  key  element  needed  for  data 
exchange,  data  access  and  any  number  of  processes  which 
encourage  the  use  of  electronic  media  instead  of  paper. 

•  Hardware  -  Because  we  were  able  to  upgrade  the  courts 

hardware  in  1994  and  emplace  a  cyclical  replacement 

program  which  is  now  part  of  our  budget  formulation 

process,  we  appear  to  be  positioned  for  the  future. 

Our  personal  computer  hardware  and  servers  will  have  to 

be  upgraded  over  the  next  few  years  and  we  must  fully 

phase  out  the  "dumb"  terminals.   Staying  abreast  of 

growth  and  advances  in  hardware  technology  is  a  key 

element  in  acquiring  and  utilizing  modern  software 

applications  and  other  modern  technologies. 

I 

•  Data  Base  Management  System  -  We  are  currently 
utilizing  out-of-date  technology  as  the  engine  for  data 
storage  and  retrieval,  not  only  with  respect  to  case 
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management  software,  but  also  in  the  case  of  financial 
management  software.   If  we  are  to  use  improved  and 
enhanced  future  software  applications,  be  it  case 
management,  statistical,  financial,  court  personnel 
systems  to  interface  with  the  planned  new  centralized 
pay/personnel  system  and  others,  a  new  Standard  Query 
Language  compliant  data  base  management  system  is 
required.   A  modern  data  base  management  system  is  the 
key  element  for  the  development  (or  acquisition)  and 
integration  of  state-of -the- judiciary  applications. 

Software  Development  Environment  -  The  software 
development  environment  refers  to  a  set  of  tools  which 
aid  in  software  development  and  maintenance.   It  might 
include  design  and  analysis  tools,  code-generation 
tools,  a  data  repository,  testing  tools,  report  writers 
for  the  courts  and  reverse  engineering  tools.   Our 
current  approach  to  software  development  is  basically 
"stubby  pencil,"  a  somewhat  inefficient  method  used 
widely  in  the  1970's  and  1980's.   Although  these  new 
tools  are  not  as  urgently  needed  as  is  the  new  data 
base  management  system,  there  is  great  potential  for 
productivity  gains  and  increased  efficiencies  in  the 
analysis,  design,  coding,  and  maintenance  of  nationally 
supported  products.   In  addition,  several  of  these 
tools  will  provide  court  systems  staff  with  user- 
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friendly  technologies  to  which  they  presently  do  not 
have  access.   This  capability  will  permit  the  local 
courts  to  produce  reports  from  nationally  supported 
systems  that  meet  their  local  needs.   For  the  judiciary 
to  become  and  to  remain  a  modern  organization  and  for 
the  AO  to  become  a  viable,  competitive  supplier  of 
nationally  supported  products  and  services,  an  enhanced 
software  development  environment  is  another  key 
element. 

•    Applications  -  If  we  are  to  continue  to  nationally 
manage  successful  decentralized  automated  processing 
operations  in  local  courts,  we  must  run  our 
applications  in  the  courts.   Future  applications  likely 
to  be  required  in  the  fairly  near  term  include  the 
court  financial  system,  a  next  generation  case 
management  systems,  statistical  applications  and 
possibly  a  court  interface  to  a  new  pay/personnel 
system.   Each  will  utilize  the  architecture  and 
standards  in  place. 

Although  the  future  is  clear,  our  current  technology  base 
will  not  allow  us  to  take  advantage  of  tih«se  modern  applications 
in  an  efficient  or  effective  manner.   Our  software  development 
tools  and  database  technologies  are  nearly  20  years  old  and  are 
inadequate  to  support  cost  effective  state-of-the-market 
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applications.   A  stable,  dependable  source  of  funding  is  needed 
to  help  us  develop  and  implement  realistic  plans  for  the  future. 
The  Judiciary  Automation  Fund  is  a  proven  management  tool  that 
can  assist  the  judiciary  in  the  process  of  meeting  its  future 
needs. 

Summary 

In  summary,  the  Judiciary  Automation  Fund  is  of  importance 
to  the  judiciary  because: 

•  It  facilitates  the  automation  management  process  in 
that  all  projects  are  controlled  through  life-cycle 
phases  which  often  exceed  one  year  and  have  discrete 
milestone  reviews. 

•  It  facilitates  negotiated  contracting  which  allows  the 
judiciary  to  make  long-term  programmatic  decisions  in 
accordance  with  a  long  range  plan  spanning  more  than 
one  fiscal  year  rather  than  focusing  on  spending 
unobligated  funds  by  the  end  of  the  fiscal  year. 

•  The  mult-'-year  aspect  of  the  Fund  equips  the  judiciary 
with  the  means  to  execute  the  Long  Range  Plan   and 
manage  the  automation  program  efficiently  over  the 
five-year  planning  cycle. 
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•    It  provides  the  mechanism  for  all  fees  collected  by  the 
judiciary  for  electronic  public  access  to  be  deposited 
into  the  Fund  and  expended  to  offset  the  cost  of 
providing  these  services  to  the  public,  thus  reducing 
the  need  for  appropriated  funds  for  this  purpose. 

I  am  seeking  your  support  in  obtaining  reauthorization  of 
the  Judiciary  Automation  Fund  as  contained  in  Section  202  of  H.R. 
4357  (the  Federal  Courts  Improvements  Act  of  1994) .   When  it 
created  the  Judiciary  Automation  Fund,  Congress  recognized  the 
importance  of  automation  to  the  judiciary  and  provided  a  flexible 
mechanism  for  managing  the  delivery  of  automated  products  and 
services  throughout  the  courts.   In  so  doing.  Congress  made  an 
invaluable  contribution  which  has  already  yielded  substantial 
dividends  for  the  judiciary.   By  reauthorizing  the  Fund,  Congress 
will  be  providing  the  judiciary  once  again  with  the  management 
tool  we  need  to  assist  us  in  continuing  the  development  and 
implsnentation  of  automated  systems  that  contribute  to  the 
efficiency  of  operations  in  the  courts. 

The  achievements  I  touched  on  today  would  have  been  much 
more  difficult  to  accomplish  without  the  flexibility  provided  by 
the  Fund.   If  the  Judiciary  Automation  Fund  is  reauthorized,  the 
judiciary  will  continue  to  rely  on  the  Fund  as  a  management  tool 
to  ensure  the  renewal  of  automation  resources,  provide  support 
for  daily  operations  in  the  courts,  avoid  stagnation  and  obsoles- 
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cence,  and  meet  the  emerging  needs  of  the  courts  as  contained  in 
the  Long  Range  Plan. 

In  closing,  I  would  like  to  thank  you  once  again  for 
providing  me  with  the  opportunity  to  speak  to  you  today  about  the 
Judiciary  Automation  Fund  and  its  importance  to  the  judiciary.   I 
would  also  be  happy  to  answer  any  c[uestions  you  may  have. 
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Mr.  Edwards.  Judge  Tacha,  I  was  interested  in  your  testimony 
describing  the  70,000-odd  cases  that — is  that  per  year,  to  be  han- 
dled by  the  magistrates? 

Judge  Tacha.  Yes,  that  was  our  experience  last  year.  These  petty 
offenses  tend  to  be  in  Federal  enclaves  like  military  bases,  national 
parks.  They  are  often  traffic  offenses,  sometimes  minor  petty  theft 
offenses.  And  with  the  consent  of  the  defendant,  it  was  70,000. 

Mr.  Edwards.  They  are  not  jury  trials? 

Judge  Tacha.  No. 

Mr.  Edwards.  And  what  percent  would  be  drug  cases? 

Judge  Tacha.  Drug  cases,  I  doubt  that  any  of  those  would  be,  al- 
though I  can't  answer  that  specifically,  I  doubt  any  of  them  would 
be  drug  cases  unless  they  were  related  to  some  traffic  offense. 
These  would  be  so  minor  as  to  be  misdemeanors,  and  thus  have  a 
time  of  imprisonment  of  6  months  or  less  and  $5,000  or  less  in 
fines.  So  I  doubt  those  involve  many  drug  cases. 

Mr.  Edwards.  Well,  the  drug  cases  have  added  considerably  to 
your  load;  isn't  that  correct? 

Judge  Tacha.  Yes,  there  is  no  doubt,  and  that  is  why  reauthor- 
ization of  that  drug  treatment  and  substance  abuse  program  is  so 
important.  Because  we — I  could  provide  you  with  some  of  the  sta- 
tistics, but  the  Federal  substance  abuse  offenders  have  grown  sig- 
nificantly in  the  last  few  years.  I  might  just  give  you  some  of  those 
statistics. 

In  the  year  following  the  Anti-Drug  Abuse  Act  of  1986,  there 
were  13,322  offenders  receiving  substance  abuse  treatment.  By 
1993,  that  number  went  to  25,556,  an  increase  of  91  percent. 

Mr.  Mazzoli.  Mr.  Chairman,  if  I  could  ask,  what  percentage  is 
that  of  all  of  the  prisoners? 

Judge  Tacha.  Of— the  25,556,  of  all  Federal  prisoners? 

Mr.  Mazzoli.  Yes.  Maybe  I  was  not  hearing  correctly.  Are  those 
prisoners  people  who  are  receiving  drug  treatment  now? 

Judge  Tacha.  They  are  in  the  treatment  and  testing  program. 

Mr.  Mazzoli.  So  how  many  people  do  we  have  in  the  Bureau  of 
Prisons,  70,000  or  so? 

Judge  Tacha.  I  am  going  to  have  to  turn  to  somebody  who  knows 
more  about  that. 

Mr.  Mazzoli.  I  just  was  curious. 

Judge  Tacha.  I  am  in  the  judicial  branch.  The  Bureau  of  Prisons 
will  have  to  answer  that  one. 

Mr.  Mazzoli.  That  is  quite  OK 

Thank  you  very  much. 

Mr.  Edwards.  I  understand  that  62  percent  of  those  incarcerated 
in  the  Federal  prison  system  today  are  drug  cases,  and  that  within 
a  very  few  years,  72  percent  of  the  prisoners  will  be  drug  cases. 

Judge  Tacha.  I  am  sure  those  are  very  nearly  correct. 

Mr.  Edwards.  And  you  know  in  the  crime  bill,  there  is  a  provi- 
sion, in  the  House  and  Senate  versions  which  have  to  be  reconciled, 
to  the  effect  that  where  certain  drug  offenders  have  a  minimal  or 
no  criminal  record,  did  not  use  a  gun,  were  nonviolent,  participated 
or  were  helpful  in  the  trial  insofar  as  a  major  conspiracy  was  con- 
cerned, that  the  sentencing  judge  would  have  a  certain  amount  of 
discretion  in  referring  the  matter  pursuant  to  the  guidelines  rather 
than  the  mandatory  minimum. 
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Judge  Tacha.  Yes,  and  as  you  know,  the  Judicial  Conference  has 
been  on  record  as  opposed  to  mandatory  minimums. 

Mr.  Mazzoli.  I  wish  you  hadn't  said  that. 

Judge  Tacha.  Just  a  position. 

Mr.  Edwards.  Mr.  Coble. 

Mr.  Coble.  Thank  you,  Mr.  Chairman. 

Let  me  get  a  little  closer  here.  It's  good  to  have  you  all  here. 

Let  me  first  of  all.  Judge  Tacha,  express  a  difference  of  opinion 
with  you.  You  make  a  compelling  argument  that,  in  directing  at- 
tention to  the  retirement  system,  that  the  retirement  system 
should  be  modified  or  liberalized  for  Federal  judges.  I  remain 
unconvinced. 

Many  contend  that  Federal  judges  are  overworked.  Well,  often- 
times I  feel  overworked.  My  colleagues  from  California,  from  Ken- 
tucky, I  am  sure  they  feel  overworked.  But  we  are  Congressmen  by 
choice. 

Federal  judges  are  Federal  judges  by  choice.  And  of  course  one 
very  salient  distinction.  Judge,  is  the  term  or  duration  of  office. 
Ours  is  subject  to  being  terminated  or  renewed  every  2  years.  Fed- 
eral judges,  I  believe,  have  a  little  better  longevity  plan  than  we 
do.  So  I  just  want  to  put  that  on  the  record. 

I  think  Federal  judges  do  a  good  job.  I  have  many  friends  who 
are  on  the  Federal  bench.  But  I  think  Federal  judges  by  the  same 
token  are  well  remunerated.  So  I  wanted  that  to  be  on  the  record. 

It  is  good  to  have  you  all  here. 

Having  said  that,  let  me  ask  you  a  question.  Judge,  concerning 
the  filing  fees  for  Federal  cases.  I  think  the  proposal  is  to  increase 
from  $120  to  $150  the  filing  fee  for  civil  actions  in  district  courts. 

Judge  Tacha.  That  is  correct. 

Mr.  Coble.  It  has  been  said  that  that  is  still  a  bargain  when  one 
compares  the  fees  charged  to  litigants  in  the  State  court.  And  I 
have  no  argument  with  that.  I  really  don't — I  really  can't  prove  or 
disprove  that. 

Do  you  all  have  any  estimates  for  us  as  to  how  much  additional 
revenue  would  be  realized  by  an  increase  in  the  filing  fee  from 
$120  to  $150? 

Judge  Tacha.  Yes,  I  think  the  estimate  is  right  around  approxi- 
mately $4  million. 

Mr.  Coble.  And  what — over  what  period  of  time.  Judge? 

Judge  Tacha.  Annually,  that  would  be. 

Mr.  Coble.  OK,  I  assumed  that  was  an  annual  figure.  OK 

And  to  either  judge,  last  fall,  October,  I  think,  the  House  ap- 
proved legislation  that  would  mandate  that  all  Federal  courts  set 
up  or  put  in  place  arbitration  programs  which  would  either  be 
mandatory  or  voluntary,  depending  upon  the  preference  of  the  indi- 
vidual courts.  Given  that  the  position  of  the  Judicial  Conference,  as 
I  read  it,  does  not  go  that  far,  do  you  all — can  you  all  share  any 
prospects  with  us  as  to  whether  or  not  the  Judicial  Conference 
would — is  likely  to  reevaluate  its  position  on  arbitration? 

Judge  Tacha.  Well,  as  you  know,  that  pilot  project  that — ^the 
original  pilot  project  was  10  mandatory  and  10  voluntary  court-an- 
nexed arbitrations.  The  Judicial  Conference  considered  that  very 
carefully,  and  indeed  did  precisely  what  I  take  it  you  are  suggest- 
ing, and  that  is  would  leave  it  to  each  of  the  districts  and  asks  you 
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to  expand  to  each  of  the  districts  the  opportunity  to  do  the  vol- 
untary court-annexed  arbitration.  Whether  any  one  court  or  the 
Conference  would  take  a  position  with  respect  to  mandatory,  that 
is  not  the  position  at  the  moment. 

But  I  suspect  that  as  experience  grows,  there  will  be  a  willing- 
ness to  look  at  how  that  is  working  and  what  those  pilot  districts 
are  experiencing.  Indeed,  as  they  move  into  more  districts  with  vol- 
untary annexed  arbitration,  we  will  have  more  experience  and 
more  opportunity  to  revisit  it.  So  I  can't  assure  you  that  we  will, 
but  I  suspect  experience  here  will  be  a  very  good  teacher. 

Mr.  Coble.  Did  you  want  to  be  heard  on  that.  Judge? 

Judge  ZOBEL.  I  am  afraid  I  don't  know  a  whole  lot  about  the 
Conference  position  on  that. 

I  defer  entirely  to  Judge  Tacha. 

Mr.  Coble.  Good  to  have  you  all  here. 

Thank  you,  Mr.  Chairman. 

Mr.  Edwards.  Mr.  Mazzoli. 

Mr.  Mazzoll  Thank  you  very  much,  Mr.  Chairman. 

Judge,  to  go  back  to  what  I  said  about  mandatory  minimums.  We 
have  been  fighting  this  issue  for  such  a  long  time.  It  seems  to  me 
that  the  Judicial  Conference  has  so  many  fish  to  fry.  You  have  a 
compendium  here  of  steps  that  could  be  taken  to  help  you  do  your 
work,  to  facilitate  the  hearing  of  cases  and  the  carrying  out  of 
cases.  It  just  seems  that — and  to  go  back  to  that  mandatory  mini- 
mum thing,  it  is  so  controversial  and  so  difficult. 

Of  course,  the  Judicial  Conference  has  had  to  backtrack  and 
swallow  its  words  and  go  through  all  kinds  of  contortions  to  justify 
what  it  said  or  didn't  say  about  mandatory  minimum  sentencing. 
I  really  think  this  is  counterproductive,  I  really  do.  I  just  think 
there  are  a  lot  of  other  things  that  we  can  all  generally  agree  on 
that  help. 

And,  of  course,  as  you  recall,  the  reason  why  we  have  done  what 
we  have  done  in  mandatory  minimum,  is  to,  in  effect,  bring  both 
rationality  and  uniformity  to  this  thing. 

As  the  gentleman  from  California,  our  acting  chairman,  has  said, 
in  our  crime  bill  we  have  made  certain  adjustments  to  try  to  make 
sure  that  the  people  I  have  called  "choir  boys,"  and  I  think  there 
are  relatively  few  of  them  actually,  do  not  necessarily  have  to  be 
there  the  first  time  around. 

But  again,  I  think  that  even  low-level  drug  people  are  part  of  the 
overall  syndicate.  And  you  can't  run  a  drug  ring  unless  you  have 
the  mules  and  the  couriers.  And,  whether  they  are  nonviolent  or 
not,  is  almost  beside  the  point.  The  whole  violent  enterprise  de- 
pends upon  those  foundation  stones.  And  so  we  have  to  be  aware 
of  why  Congress  is  acting  in  that  regard. 

Let  me  mention  just  for  a  second  about  diversity,  because  you 
have  a  section.  Is  that  pretty  generally  held  within  the  judiciary, 
that  diversity  should  be  abolished? 

Judge  Tacha.  Well,  the  positions  of  the  Conference  are  not  that 
it  should  be  abolished.  The  two  positions  in  this  bill  relate  to  an 
increase  in  the  amount  in  controversy  from  50,000  to  75,000  of 
the — for  diversity  jurisdiction,  and  the  elimination  of  the  in-State 
plaintiff,  which  I  think  this  committee  held  hearings  about.  So  I 
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think  it  would  be  fair  to  say  that  there  is  a  great  deal  of  unanimity 
among  the  Federal  judiciary  on  those  two  issues. 

Mr.  Mazzoli.  Because  there  is  some  difference  on  other  things, 
too.  I  just  wondered  if  that  had  been.  So  this  bill  calls  for  the  in- 
State  plaintiff 

Judge  Tacha.  Elimination. 

Mr.  Mazzoli  [continuing].  Elimination? 

Judge  Tacha.  Yes,  and  that  essentially  is  to  say,  you  pick  your 
forum. 

Mr.  Mazzoli.  Yes.  OK. 

Well,  thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Edwards.  Thank  you,  Mr.  Mazzoli. 

Mr.  Becerra. 

Mr.  Becerra.  Thank  you,  Mr.  Chairman.  And  good  morning  to 
panelists,  judges. 

Let  me  ask  a  couple  of  questions  with  regard  to  some  of  the  rec- 
ommendations on  some  of  the  rules.  In  section  501,  Judge  Tacha, 
there  is  a  recommendation  that  we  allow  probation  and  pretrial 
service  officers  to  carry  firearms.  What  type  of  training  do  you  en- 
vision that  we  will  need  for  these  officers  if  we  are  to  grant  that 
authority? 

Judge  Tacha.  Actually,  that  is  already  occurring.  And  this  provi- 
sion comes  after  a  great  deal  of  experience  and  study  with  very 
strict  guidelines  with  respect  to  training,  how  they  are  used,  under 
what  circumstances  they  are  used,  and  certification  requirements. 
And  the  problem  and  the  reason  for  this  need  for  an  overall  Fed- 
eral authorization  is  that  States  have  quite  varying  requirements 
and  some  of  our  officers  must  go  across  State  lines.  And,  unfortu- 
nately, this  is  one  of  the  places  in  the  criminal  justice  system 
where  there  are  some  significant  risks.  And  making  that  uniform 
will  require  the  high  level  of  training  that  the  Federal  officers  are 
now  getting,  as  well  as  ongoing  certification.  It  is  my  understand- 
ing that  not  only  do  they  have  the  initial  training,  but  also  ongoing 
training  in  firearms. 

Mr.  Becerra.  It  sounds  then  that  the  real  goal  here  is  to  have 
some  uniformity  and  that  most  of  the  officers  are  already  carrying 
weapons,  they  are  just  having  to  fulfill  State 

Judge  Tacha.  Well,  to  now  it  has  depended  upon  State  law, 
whether  they  were  carrying  firearms,  and  State  laws  have  varied 
considerably. 

Mr.  Becerra.  I  see,  that  makes  sense.  You  mention  also  in  your 
recommendations  you  believe  the  NLRB  should  have  the  oppor- 
tunity to  have  some  of  their  decisions  take  effect  and  that  any  ap- 
peal would  go  to  the  district  court  versus  having  to  go  to  the  appel- 
late court  level. 

Judge  Tacha.  Yes,  this  I  think  originally  was  one  of  the  issues 
that  was  confronted  and  addressed  by  the  Federal  Courts  Study 
Committee  and  actually  I  think  this  committee  has  considered  be- 
fore. The  proposal  is  that  NLRB  orders  be  deemed  self-executing  or 
give  the — and,  actually,  give  the  district  court  contempt  and  execu- 
tion powers. 

And  the  reason  for  that  is  to  simply — right  now  the  appeal  goes 
straight  to  the  court  of  appeals.  And  naturally  remedies,  as  you  all 
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know,  derive  from  the  district  courts,  and  I  think  that  both  the 
self-executing  provision  and  the  simple  need  for  remedies  for  en- 
forcement of  NLRB  decisions  makes  it  simply  more  efficient  to  go 
to  the  district  court. 

Mr.  Becerra.  I  am  not  certain  if  you  can  speak  for  the  NLRB, 
but  do  you  happen  to  know  what  their  position  is  with  regard  to 
this  recommendation? 

Judge  Tacha.  I  am  sorry,  I  do  not. 

Mr.  Becerra.  Has  there  been  any  consultation  with  the  NLRB 
on  this  particular  change? 

Judge  Tacha.  I  think  that  at  the  time  of  the  Federal  Courts 
Study  Committee,  there  was,  and  I  do  not  know  precisely,  but  I 
would  assume  they  would  be  in  favor  of  self-executing  orders. 

Mr.  Becerra.  I  would  think  so,  but  sometimes  we  assume  a  little 
more  than  we  should.  Has  there  been  any  communication  since  this 
was  first  proposed  with  the  NLRB  by  the  Judicial  Council? 

Judge  Tacha.  I  am  sorry,  I  perhaps  could  get  that  answer  from 
some  of  the  staff.  Not  that  we  know  of 

Mr.  Becerra.  Might  not  be  a  bad  idea,  just  check  to  make  sure. 
We  don't  want  to  find  out  that  NLRB  comes  before  us  and  says: 
Why  did  you  do  this? 

It  makes  sense,  and  I  think  this  makes  their  job  a  lot  easier,  but 
it  doesn't  hurt  to  know  that  they  in  fact  are  supportive  of  this  as 
well. 

Judge  Tacha.  I  agree,  and  we  will  do  that. 

Mr.  Becerra.  One  last  question,  and  it  of  course  pertains  more 
personally  to  the  judges  themselves  and  the  change  in  the  rules  on 
retirement,  and  so  forth,  from  65,  15,  to  60,  20.  Is  this  something 
that  you  think  that  judges.  Federal  court  judges  overall,  are  sup- 
porting? And  can  you  think  of  any  negative  effects  of  switching 
from  65,  15,  to  60,  20? 

Judge  Tacha.  Well,  yes,  in  fact,  that  provision  is  one  of  the  ut- 
most interest  to  Federal  judges.  And  the  reason  is  the  equity  rea- 
son that  I  described. 'Many  people  have  come  into  the  judiciary  rel- 
atively young  in  their  careers.  And  the  equity  problem  is  that  they 
serve  so  much  longer  until  they  realize  the  opportunity  to  take  sen- 
ior status.  Though  I  understand  the  Congressman's  absolutely 
correct  position  that  article  III  vests  us  with  some  very  important 
perquisites. 

We  do  not — if  I  were  to  leave  the  bench  or  any  other  judge  at 
my  age  were  to  leave  the  bench,  we  take  no  vested  benefits.  So  sen- 
ior status  is  sort  of  the  expectation,  if  you  will,  of  some  vested  in- 
terest. So  it  is  that  longer  period  of  time. 

And  frankly,  as  a  policy  matter,  encouraging  younger  judges  to 
come  to  the  bench,  bring  whatever  talents  and  energies  that  they 
have,  but  also  having  the  ability  to  use  those  wonderful  senior 
judges  is  sort  of  a  win/win  in  this  provision.  So  the  downside  I 
think  is  very  little,  because  it  is  not  a  retirement  provision.  It  is 
a  senior  status  provision.  That  is,  as  you  know  under  the  certifi- 
cation requirement,  we  have  to  continue  to  certify  people  for  ex- 
traordinary pay  increases,  doing  at  least  25  percent  load,  and  most 
of  you  know  that  most  of  our  senior  judges  are  really  carrying  a 
great  burden  of  the  caseload. 
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Mr.  Becerra.  And  actually,  that  is  a  good  correction,  because  it 
isn't  a  retirement  provision,  you  are  right. 

Judge  Tacha.  That  is  right,  that  is  right. 

Mr.  Becerra.  It  doesn't  sound  like  you  think  we  would  lose  any- 
thing in  having  some  of  our  more  senior,  more  experienced  judges 
perhaps  consider  leaving  a  little  earlier,  because  they  would  still  be 
available  to  us. 

Judge  Tacha.  No,  they  would  still  be  available,  and  indeed  avail- 
able on  a  more  flexible  basis  because  senior  judges  are  available  to 
take  temporary  assignments  to  meet  emergencies,  and  you  have 
the  additional  benefit  of  not  having  the  added  cost  of  adding  new 
judgeships,  because  a  replacement  judge  is  incrementally  and  mar- 
ginally, admittedly,  less  expensive  to  the  Government  than  is  a 
new  judge. 

Mr.  Becerra.  Thank  you. 

Mr.  Chairman,  if  I  can  be  indulged  just  one  or  two  more  ques- 
tions. 

Vice  President  Gore  is  talking  quite  a  bit  about  efficiencies  and 
getting  government  to  run  like  any  top  business  would  run.  And 
there  is  a  lot  of  talk  about  TQM,  total  quality  management.  And 
with  this  effort  by  the  judiciary  to  become  more  modernized,  more 
computerized,  I  know  the  GAO  report  found  some  deficiencies  in 
the  system  and  its  adoption.  Are  we  incorporating  every  employee, 
all  those  in  the  personnel  within  judiciary,  within  the  process  of 
trying  to  computerize  and  modernize? 

Or  are  we  leaving  out  those  who  are  the  operators  of  the 
computers? 

Judge  ZOBEL.  At  the  local  court  level,  the  employees  are  in  gen- 
eral encouraged  to  come  up  with  new  ideas  on  how  best  to  do  their 
work.  I  mean,  an  efficient,  good  clerk's  office,  necessarily  will  en- 
courage its  employees,  as  is  done  in  private  industry,  to  assist  in 
coming  up  with  new  and  innovative  ideas.  Indeed,  some  of  our  very 
good  ideas  later  adopted  nationally  have  come  from  the  local 
courts. 

A  bankruptcy  court  in  West  Virginia  came  up  with  an  idea  for 
saving  telephone  money,  for  example.  So  yes,  we  include  everybody 
at  that  level.  The  umbrella  and  user  groups  obviously  do  not  in- 
clude everybody.  They  include  representatives  from  all  of  the  courts 
who  come  to  Washington  or  meet  regionally  in  order  to  assist  us 
in  assessing  what  needs  to  be  done  for  them  to  do  their  job  better. 

Mr.  Becerra.  The  GAO  report  states  that  it  doesn't  believe  that 
the  Administrative  Office  does  a  good  enough  job  of  providing  over- 
sight, that  there  isn't  the  connection  between  the  expenditures  and 
a  long-term  plan  to  show  that  those  expenditures  are  gearing  us 
toward  the  future  for  modernization.  Can  you  comment  on  that? 

Judge  Zobel.  Those  are  really  two  questions.  We  are  working  on 
our  mission  statement  for  IRM.  And  GAO  is  correct,  we  should 
have  had  it  before.  We  are  working  on  it,  we  will  have  it  in  place 
within  a  very  short  period  of  time,  and  they  are  absolutely  correct 
that  we  should  have  done  it  before. 

We  do  have  post-automation  reviews,  which  is  a  separate  issue. 
That  is  the  extent  to  which  we  look  at  the  systems  that  we  have 
installed.  But  we  could  be  more  effective  in  that.  We  are  working 
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on  it.  We  should — we  can  do  a  better  job  of  scheduling  post-auto- 
mation review.  We  are  constrained  by  resources  in  doing  it  in  quite 
the  way  in  which  one  ideally  would  like  to  do  it. 

However,  we  are  doing  it,  we  will  do  more,  and  there  are  already 
in  place  a  number  of  post-automation  review  mechanisms,  one  of 
which,  the  GAO  report  does  not  mention,  is  the  fact  that  the  train- 
ing centers  are  not  merely  training  centers,  but  they  also  provide 
support.  They  are  an  informal,  albeit  very  effective  way,  of  check- 
ing on  the  efficacy  of  the  systems  and  the  use  of  the  systems  by 
the  local  courts. 

Mr.  Becerra.  Thank  you,  Mr.  Chairman. 

I  have  no  further  questions  of  these  eminent  panelists. 

Mr.  Hughes  [presiding].  I  thank  the  gentleman. 

Judge  Zobel,  what  role  does  the  Judicial  Conference  have  in  as- 
suring that  national  standards  and  systems  are  adopted  by  local 
courts? 

Judge  Zobel.  The  Conference  sets  policies.  For  example,  it  sets 
policies  pertaining  to  grades  for  systems  administrators,  it  sets 
policies  for  the  systems  AIMS,  CIVIL,  BANCAP,  NIBS  and  so  on. 
It  leaves  to  its  operating  arm  the  Administrative  Office,  the  estab- 
lishment of  detailed  standards  for  those  systems.  That  is,  the  archi- 
tecture of  the  systems  are  left  to  the  Administrative  Office.  The 
procurement  is  left  to  the  Administrative  Offiice.  So  it  is  a  bifur- 
cated establishment  of  standards. 

Mr.  Hughes.  Do  you  think  that  post-automation  reviews  or  other 
Administrative  Office  reviews  of  automation  in  local  courts  should 
be  limited  to  those  which  a  Chief  Judge  or  clerk  of  the  court  have 
requested  or  should  there  be  random  surveys? 

Judge  Zobel.  I  agree  with  the  GAO  report  that  we  should  be 
more  systematic  about  it,  that  it  should  not  be  merely  at  the  re- 
quest of  the  Chief  Judge  but  should  be  done  by  the  Administrative 
Office  on  a  random  basis.  Again,  subject  to  availability  of  resources 
to  do  that.  And  we  will  put  that  in  place. 

Mr.  Hughes.  OK  Seems  to  me  that  probably  would  be  essential, 
because  the  ones  who  are  requesting  are  usually  the  ones  who  are 
most  concerned  that  they  be  automated  and  efficient. 

Judge  Zobel.  I  mentioned  earlier  that  we  are  grateful  to  the 
GAO.  It  was  a  very  constructive,  a  very  fair  report.  And  certainly 
the  two  criticisms  that  you  have  just  alluded  to  and  that  Mr. 
Becerra  alluded  to  are  entirely  correct. 

Mr.  Hughes.  I  agree,  they  generally  do  a  very  good  job.  What 
type  of  inventory  does  the  Administrative  Office  maintain  of  auto- 
mation equipment  being  currently  installed  in  the  courts? 

Judge  Zobel.  May  I  defer  to  Mr.  Carter  to  respond  to  that? 

Mr.  Hughes.  Sure. 

Mr.  Carter.  Mr.  Chairman,  we  maintain  inventories  at  the  na- 
tional level  for  certain  types,  in  fact,  all  types  of  automation  equip- 
ment. That  would  include  an  office  automation  equipment  certifi- 
cation data  base,  which  we  update  on  a  periodic  basis.  It  includes 
a  very  extensive  database  and  inventory  of  equipment  that  support 
the  UNIX-based  nationally  supported  software  equipment,  as  well 
as  networking  equipment  that  we  have  in  the  courts. 
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So  it  is  very  extensive.  It  is  maintained  nationally.  It  is  updated 
on  a  quarterly  basis  in  the  case  of  office  automation  equipment, 
and  as  equipment  changes  in  the  courts  in  other  areas. 

Mr.  Hughes.  Thank  you. 

Judge  Tacha,  two  of  the  more  controversial  issues  are  the 
changes  in  the  "rule  of  80,"  which  is  sometimes  misunderstood,  and 
the  question  of  the  COLA's.  I  think  you  have  articulated  basically 
the  nature  of  the  "rule  of  80"  issue  and  some  of  the  inequities. 

As  to  cola's,  one  of  the  concerns  I  think  of  Members  of  Con- 
gress is  a  constitutional  concern.  Members  believe  that  if  we  retro- 
actively roll  back  COLA's,  as  we  have  done,  because  of  the  political 
vicissitudes  that  we  go  through  in  this  body,  that  we  would  end  up 
at  a  point  where  the  judiciary  would  be  once  again  way  ahead  of 
Members  of  Congress  in  salary.  Many  Members  believe  that  we  are 
coequal  branches  of  the  Grovernment:  executive,  judiciary  and  the 
legislative  branch,  and  that  we  should  have  salaries  commensurate 
with  those  responsibilities. 

What  is  your  response  to  those  that  argue  that? 

Judge  Tacha.  Mr.  Chairman,  we  understand  that  concern,  and 
certainly  concur  that  Members  of  Congress  should  be  adequately 
paid  as  well.  Our  concern  is  simply  whatever  the  mechanism  is  for 
doing  it,  judges  are  in  this  for  their  entire  profession.  They  are  lag- 
ging again  behind  other  professions,  other  professionals  of  com- 
parable experience. 

And  you  know  that  the  judiciary  joined  with  you  and  with  the 
executive  branch  last  year  in  forgoing  the  cost-of-living  increase. 
Too  many — in  fact,  indeed  another  repeat  of  that  would  be  very  dif- 
ficult, make  it  very  difficult  to  retain  some  people  and  certainly  to 
attract  some  other  people.  So  whatever  the  mechanism  is,  it  should 
be  an  annual  and  automatic  COLA. 

Mr.  Hughes.  We  have  a  number  of  Members  of  this  body  that 
want  to  roll  back  the  Members  of  Congress'  salary,  tie  it  to  produc- 
tivity and  all  kinds  of  things.  Fortunately,  more  sober  heads  have 
prevailed,  and  that  has  not  occurred  as  yet.  For  instance,  our  col- 
league from  Kentucky  is  about  to  retire  afler  I  believe  22  years. 

Mr.  Mazzoli.  Twenty-four. 

Mr.  Hughes.  Twenty-four  years.  And  he  is  not  quite  65,  but  he 
is  a  very  young  early  60. 

Mr.  Mazzoli.  Thank  you  very  much,  thank  you,  sir.  I  owe  you. 

Mr.  Hughes.  And  what  I  hear  from  Members  like  the  gentleman 
from  Kentucky  and  others,  not  from  him  particularly,  but  from  oth- 
ers, is  that  the  "rule  of  80"  is  a  rule  that  they  would  love  to  have. 

Judge  Tacha.  Well,  I  can  understand  that.  As  you  know,  we  do 
not  have  any  retirement  program  other  than  the  senior  status 
expectation. 

Mr.  Hughes.  I  understand.  But  the  senior  status,  however,  basi- 
cally is  a  pretty  assured  process  for  judges  to  receive  their  full  sal- 
ary until  they  are  65. 

Judge  Tacha.  You  are  right  about  that. 

Mr.  Hughes.  And  at  65,  judges  retire  with  100  percent  of  their 
salary. 

Judge  Tacha.  No,  no,  they  can  retire,  but  the  proposal  for  the 
expanded  "rule  of  80"  is  not  retirement.  It  is  only  senior  status. 
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Mr.  Hughes.  Oh,  I  understand  that.  I  understand  the  "rule  of 
80"  fairly  well.  But  the  point  I  am  trying  to  make  is  that  upon  re- 
tirement at  age  65,  the  retirement  benefits  are  100  percent  of  sal- 
ary. Now,  when  Ron  Mazzoli  leaves,  his  salary — his  pension  will  be 
about  50  percent  of  his  salary. 

There  are  some  inequities  in  the  "rule  of  80".  There  is  no  ques- 
tion about  it.  Younger  judges,  for  example,  who  start  when  they  are 
35  years  of  age  must  put  in  more  years  on  the  bench  than  some- 
body who  starts  later  in  life. 

Is  there  any  consensus  to  attempt  to  rework  not  just  the  "rule 
of  80,"  but  the  pension  system  as  a  whole? 

Judge  Tacha.  No,  no.  I  think  the  Constitution  says  something 
about  that. 

Mr.  Hughes.  Right!  I  am  afraid  it  does.  But  it  is  a  very  difficult 
issue  to  deal  with.  And  I  agree  that  there  are  some  inequities  built 
into  the  senior  status  process. 

Judge  Tacha.  Mr.  Chairman,  we  understand  that  and  respect 
that  concern.  I  would  only  say  that,  not  only  underscore  the  "senior 
status"  aspect  of  it,  this  proposal  tries  to  balance  what  I  perceive 
to  be  the  Grovemment's  interest  in  providing  incentives  for  long- 
term  judicial  service,  which  I  take  it  is  one  of  the  things  one  wants 
to  do  with  the  Federal  judiciary,  and  still  balancing  those  incen- 
tives with  some  nod  toward  the  equity  concern. 

Mr.  Hughes.  I  think  the  facts  demonstrate  that  judges  that  take 
senior  status  do  perform  more  than  the  required  25  percent  of  the 
workload.  Would  there  be  any  consensus  for  increasing  that  per- 
centage requirement  from  25  to  50  percent? 

Judge  Tacha.  Well,  not  at  the  current  time.  The  25  percent  is 
a  very  good  recognition  of  the  importance  of  continued  service.  But 
it  seems  to  me  that  from  that  point  on,  the  discretion  should  be 
left  with  the  judge  and  his  or  her  Chief  Judge  with  respect  to  the 
workload. 

Mr.  Hughes.  I  understand.  I  am  just  trying  to  find  out  if  there 
is  any  flexibility  because  of  the  political  problems  that  we  have  to 
deal  with.  I  have  no  consensus  at  this  point  on  this  committee,  al- 
though I  think  there  is  a  recognition  of  inequity  and  discrimination 
perhaps  because  of  the  way  the  senior  status  is  structured  against 
judges  coming  into  the  svstem  earlier. 

Judge  Tacha.  Well,  the  Conference  position  remains,  of  course, 
with  the  regulations  that  require  the  25  percent.  I  am  certain  we 
would  be  willing  to  look  at  that  between  60  and  65,  whether  that 
might  be  different,  but  at  65  the  25  percent  is  the  requirement. 

Mr.  Hughes.  Judge  Zobel,  when  will  a  single  national  automated 
financial  system  be  completed? 

Judge  Zobel.  As  I  understand  it  from  our  staff,  in  about  3  years 
as  the  GAO  report  had  indicated. 

Mr.  Hughes.  What  is  the  current  status  of  the  efforts  of  the  Ad- 
ministrative Office  to  develop  and  implement  the  data  communica- 
tions network,  DCN? 

Judge  Zobel.  Perhaps  Mr.  Carter  can  address  that,  since  it  is 
again  a  technical  question.  I  only  do  policy. 

Mr.  Carter.  Mr.  Chairman,  the  DCN  is  currently  installed  in  35 
sites  around  the  country.  That  includes  about  3,000  personnel  at 
this  time. 
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We  are  making  plans  for  the  remainder  of  this  year  to  incor- 
porate into  that  what  are  basically  the  remaining  parts  of  the  wide 
area  network,  that  would  be  the  eleventh  circuit  headquarters,  ba- 
sically. We  have  enough  money  to  fund  that  this  year,  possibly  a 
little  bit  more  money. 

As  you  know,  we  have  recently  completed  a  renegotiation  of  the 
contract  with  the  vendor  by  which  we  expect  to  have  some  reduced 
maintenance,  installation  and  training  costs,  and  hopefully  will  get 
a  little  more  bang  for  the  buck.  We  will  have  a  little  more  manage- 
ment flexibility  for  the  judiciary  in  that  respect. 

Mr.  Hughes.  How  many  site  surveys  of  courts'  locations  have 
been  performed? 

Mr.  Carter.  In  addition  to  the  35  installed  sites  that  I  have  al- 
ready talked  about,  I  have  14  site  surveys  in  hand,  and  another  41 
are  on  the  drawing  board  and  in  some  sort  of  planning  stage  at  this 

point. 

Mr.  Hughes.  What  is  the  time  line  for  completing  the  survey? 

Mr.  Carter.  The  time  line  would  be  dependent — of  course,  sur- 
veys cost  money  and  the  whole  project  is  dependent  upon  funding. 
We  don't  plan  so  far  ahead  that  we  get  ahead  of  ourselves.  We  sim- 
ply plan  to  the  point  we  know  we  can  accommodate  in  the  current 
funding.  We  do  have  41  surveys  being  planned,  and  I  have,  as  I 
said,  14  in  hand  at  this  point. 

Mr.  Hughes.  Why  is  it  necessary,  Mr.  Carter,  for  the  DCN  to 
have  the  capability  to  permit  communications  in  data  trans- 
missions between  and  among  the  courts,  in  addition  to  between  the 
courts  and  the  Administrative  Office? 

Mr.  Carter.  I  think  it  is  very  important,  Mr.  Chairman,  for  a 
number  of  reasons.  I  think  it  is — what  you  are  talking  about  is 
what  I  referred  to  as  the  horizontal  district-type  communication. 
And  it  would  also  include  appeal  sites,  court  of  appeals  sites  to 
court  of  appeals  sites.  I  think  there  are  a  number  of  examples  that 
can  be  utilized. 

First  is  the  probation  and  pretrial  system.  It  is  absolutely  criti- 
cal, probation  officers  in  particular  will  tell  you  that  communica- 
tion between  districts  throughout  the  probation  system  are  abso- 
lutely critical. 

The  other  important  instances  that  I  think  are  extraordinarily 
important  and  the  examples  of  those  we  are  using  right  now, 
though  we  have  not  had  the  chance  to  run  the  numbers  yet,  is  par- 
ticularly in  the  Sixth  Circuit  Appeals  Court,  judges  who,  as  you 
know,  are  located  in  various  locations  throughout  the  circuit,  now 
exchange  their  opinions,  whether  it  is  the  three  that  sit,  or  in  cer- 
tain instances  it  may  be  en  banc.  That  is  another  instance  of 
the  horizontal,  if  you  will,  importance  of  the  DCN  as  far  as  we  are 
concerned. 

Judge  ZOBEL.  May  I  add,  Mr.  Chairman,  one  other  thing?  Many 
of  us  serve  on  Judicial  Conference  committees,  and  we  commu- 
nicate regularly  with  the  members  of  the  committees.  I  am  con- 
stantly using  E-Mail,  now  by  modem  and  telephone  lines,  to  com- 
municate with  my  committee.  We  take  votes  by  E-Mail,  we  tell 
each  other  information  by  E-Mail,  we  solicit  information  by  E-Mail. 


137 

That  goes  district  to  district.  And  it  is  another  instance  of  why 
we  need  to  have  the  horizontal  capabihty  that  Mr.  Carter  just 
talked  about. 

Mr.  Carter.  And  another  example,  to  carry  on  with  what  Judge 
Zobel  just  talked  about,  the  Executive  Committee  of  the  Conference 
uses  the  DCN  on  a  regular  basis  to  communicate  amongst 
themselves. 

Mr.  Mazzoli.  Mr.  Chairman,  can  I  ask  a  question,  because  the 
gentleman  mentioned  the  sixth  circuit,  and  Kentucky  is  in  the 
sixth  circuit.  Is  Louisville  wired  into  that?  Because  we  have  at 
least  two  of  the  Federal  judges,  I  believe  they  are  Judge  Martin 
and  Judge  Boggs,  who  have  offices  in  Louisville  and  travel  to 
Cincinnati. 

Mr.  Carter.  If  they  are  appeals — if  they  sit  on  the  court  of  ap- 
peals, they  are  in  fact  hooked  up,  unless  they  happen  to  be  an  ab- 
solutely brand-spanking  new  judge. 

Mr.  Mazzoli.  No,  neither  is. 

Mr.  Carter.  Then  they  would  both  be  hooked  up. 

Mr.  Mazzoli.  So  all  of  the  circuit  judges  are  hooked  in? 

Mr.  Carter.  Each  circuit  judge  in  the  Sixth  Circuit  Court  of 
Appeals  is. 

Mr.  Mazzoli.  And  to  what  extent  is  Louisville,  located  in  the 
western  district,  wired  in  or  have  the  automation? 

Mr.  Carter.  Louisville,  if  I — they  are  not  wired  in  at  this  time. 
I  am  not  sure  that  I  have  the  exact  schedule. 

Mr.  Mazzoli.  Have  they  been  surveyed? 

Mr.  Carter.  They  have  not  been  surveyed,  but  they  are  one  of 
the  41  sites  that  are  in  the  planned  survey. 

Mr.  Mazzoli.  How  about  the  eastern 

Mr.  Carter.  But  I  can't  tell  you  the  time. 

Mr.  Mazzoli.  Is  it  entirely  Kentucky — there  is  an  eastern  dis- 
trict, too,  in  Lexington. 

Mr.  Carter.  That  is  not  in  the  immediate  plans. 

Is  that  in  the  sixth  circuit  as  well,  Mr.  Mazzoli? 

Mr.  Mazzoli.  Yes,  yes. 

Mr.  Carter.  Then  the  plan  at  this  time  is  to,  as  I  said,  connect 
the^io  the  wide  area  network,  which  is  basically  the  circuit  court 
of  appeals  headquarters,  then  go  do  certain  financial  sites,  and 
then  go  back  and  complete  the  sixth  circuit,  which  would  include 
the  district  sites. 

Mr.  Mazzoli.  I  see.  You  start  at  the  circuit  courts  first,  then  you 
do  the  financial  thing,  then  you  start  with  the  district? 

Mr.  Carter.  That  is  correct.  What  we  did  first  actually,  what  we 
call  first-stage  acceptance  test,  where  we  did  the  sixth  circuit,  the 
Administrative  Office,  the  D.C.  Circuit  in  its  entirety,  and  then  we 
will  do  the  circuit  hubs  which  will  give  us  the  wide  area 
connectivity. 

Mr.  Mazzoli.  Can  I  ask,  Mr.  Chairman,  just  one  more  question? 
There  are  some  who  watch  their  system  over  here  on  the  floor  and 
they  know  that  we  have  this  electronic  voting.  And,  yet,  at  the 
same  time,  we  have  to  go  back  to  our  offices  because  we  have  con- 
stituents to  see  and  we  have  office  meetings.  And  then,  of  course, 
most  of  us  travel  home  on  the  weekends  and  we  are  in  Louisville 
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or  we  are  in  Timbuktu,  and  we  are  doing  business  in  and  around 
town. 

And  so  people  say,  well,  why  in  the  world  do  you  have  this  ar- 
chaic system  of  showing  up  on  the  floor  to  vote?  You  are  in  town, 
you  are  wired  in,  vou  can  see  it  on  TV,  you  know  what  is  going 
on,  you  have  all  of  this  blizzard  of  information.  Why  do  you  have 
to  show  up? 

And  so  we  say  among  other  things,  that  beyond  the  traditional 
or  the  historical  aspects,  when  you  are  in  the  same  room  with  your 
colleagues  and  you  are  face  to  face,  arm  to  arm,  things  happen. 

There  is  a  chemistry.  You  talk.  You  see  one  another.  You  size 
people  up,  their  body  language.  There  is  a  need  to  have  that  to 
fully  flesh  out  an  issue.  Now,  the  question  I  would  ask  the  judges, 
who  now,  like  Judge  Zobel  with  all  the  E-Mail— and  Judge  Tacha, 
you  were  nodding  at  the  same  time — are  we  going  to,  with  all  this 
automation,  lose  the  contact  that  the  judges  have  with  one  an- 
other? You  know,  the  same  as  we  do,  the  collegiality  of  it,  which 
leads  to  new  views  and  new  ideas? 

Are  we  going  to  lose  that  by  just  sitting  at  a  keyboard  clicking 
away  and  making  things  appear  on  screens  thousands  of  miles 
away? 

Judge  Zobel.  I  hope  not.  At  the  moment,  what  we  are  doing  is 
meeting  regularly,  that  is  committees,  for  example,  meet  twice  a 
year,  courts  of  appeals  meet  to  hear  arguments  and  meet  in  person 
for  the  semble.  It  is  what  happens  aft,er  that,  that  we  do  by  elec- 
tronic means,  telephone,  as  we  used  to  do  it  by  mail;  opinion,  drafts 
of  opinions,  used  to  be  mailed  from  one  judge  to  another. 

Now,  they  get  either  Faxed  or  E-Mailed,  and  memos  come  back 
talking  about  majors  and  minors.  I  don't  know  how  they  do  it  in 
your  circuit,  but  in  the  first  circuit  they  talk  about  majors  and  mi- 
nors. Minors  are  commas. 

All  of  that  goes  back  and  forth  by,  now,  by  either  Fax  or  E-Mail, 
and  it  would  be  much  more  efficient  to  be  able  to  do  it  over  a  net- 
work, and,  that  is  much  less  expensive.  So  I  don't  think  we  will 

lose. 

Judge  Tacha.  Yes,  I  concur  in  that.  From  the  court  of  appeals 
standpoint,  my  experience  over  the  years  I  have  been  on  the  bench 
is  that  E-Mail  and  Fax  have  made  possible  some  of  the  technical 
changes  that  happen  much  more  efficiently  that  way.  But  I  come 
from  a  very  far-flung  circuit  from  Utah  through  Kansas,  and  we 
still  just  insist  on  that  face-to-face  sort  of  collegia)  interchange.  So 
I  think  it  has  just  saved  us  time  on  the  technical  side. 

Mr.  Mazzoli.  Thank  you. 

Thank  you,  Mr.  Chairman. 

Mr.  Hughes.  Gentleman  from  North  Carolina. 

Mr.  Coble.  I  have  already  been  heard,  Mr.  Chairman,  thank 

you. 

Mr.  Hughes.  Thank  you  very  much. 

I  want  to  say  to  you.  Judge  Tacha,  that  court-annexed  arbitra- 
tion is  certainly  one  of  my  priorities,  as  you  know.  We  acted  on  it 
very  expeditiously  in  the  first  session  of  this  Congress.  It  is  on  the 
Senate  side.  You  might  want  to  talk  to  some  of  our  compatriots  on 
the  Senate  side  about  that. 

Judge  Tacha.  We  greatly  appreciate  your  support. 
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Mr.  Hughes.  Because  we  are  believers.  As  far  as  exhaustion  of 
State  remedies,  I  believe  that  is  very  important.  As  a  House  con- 
feree on  the  crime  bill,  I  certainly  intend  to  try  to  be  helpful  there. 

As  to  the  magistrates  being  able  to  hear  petty  offenses,  even  in 
those  instances  where  a  defendant  has  not  agreed,  misdemeanors 
up  to  $5,000  and  6  months  in  prison,  I  wholeheartedly  agree;  I  am 
very  supportive.  Magistrates  do  a  very  outstanding  job.  There  is  no 
reason  why  they  should  not  have  that  authority.  So  you  have  got 
my  commitment,  we  will  work  on  that. 

Judge  Tacha.  Thank  you. 

Mr.  Hughes.  I  may  have  some  other  questions,  but  I  would  like 
to,  if  I  might,  submit  them  to  you  and  perhaps  within  10  days  you 
can  re'^.pond  for  the  record? 

Judge  Tacha.  We  would  be  happy  to  do  that. 

I  would  like  to  again  thank  the  committee  for  all  the  work  you 
have  done  for  us,  and  you,  Mr.  Chairman,  for  your  kind  support  of 
the  judiciary. 

Thank  you. 

Mr.  Hughes.  Does  the  gentleman  from  California  have  any  fur- 
ther questions? 

Mr.  Edwards.  No. 

Mr.  Hughes.  Thank  you  very  much.  We  appreciate  you  coming 
such  long  distances  to  be  with  us. 

Thank  you. 

Mr.  Hughes.  Our  next  witness  is  Henry  R.  Wray,  who  is  the  Di- 
rector of  the  Administration  of  Justice  Issues,  and  the  Senior  Asso- 
ciate Greneral  Counsel  for  the  General  Government  Division  of  the 
General  Accounting  Office. 

Prior  to  this  joint  responsibility,  he  has  been  the  Associate  Gen- 
eral Counsel  of  Personnel  Law  Matters,  Assistant  General  Counsel 
in  Charge  of  Special  Studies  and  Analysis,  and  a  member  of  the  Of- 
fice of  General  Counsel  of  the  General  Accounting  Office. 

Mr.  Wray  has  also  had  experience  as  supervising  attorney  for  the 
Reading,  Pennsylvania  Office  of  Tri-County  Legal  Services,  and  as 
an  assistant  attorney  general,  and  a  deputy  attorney  general  for 
the  State  of  Pennsylvania. 

We  welcome  you  today,  Mr.  Wray.  We  appreciate  your  being  with 
us. 

We  have  your  statement  which,  without  objection,  will  be  made 
a  part  of  the  record  in  full.  We  hope  you  can  summarize,  but  you 
may  proceed  as  you  see  fit. 

Welcome,  and  please  introduce  your  colleagues  for  us. 

Mr.  Wray.  Thank  you,  Mr.  Chairman. 

I  would  like  to  introduce  Linda  Koontz  and  Brian  Spencer  of  our 
Accounting  and  Information  Management  Division  who  worked 
with  us  on  our  study  of  the  automation  fund.  And  to  my  right  is 
Bill  Jenkins,  of  our  General  Government  Division,  who  also  worked 
on  the  study. 

Mr.  Hughes.  Welcome. 
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STATEMENT  OF  HENRY  R.  WRAY,  DIRECTOR,  ADMINISTRA- 
TION OF  JUSTICE  ISSUES,  GENERAL  GOVERNMENT  DIVI- 
SION, U.S.  GENERAL  ACCOUNTING  OFFICE,  ACCOMPANIED 
BY  LINDA  D.  KOONTZ,  ASSOCIATE  DIRECTOR,  INFORMATION 
RESOURCE  MANAGEMENT  DIVISION;  WILLIAM  O.  JENKINS, 
ASSISTANT  DIRECTOR,  ADMINISTRATION  OF  JUSTICE  IS- 
SUES, GENERAL  GOVERNMENT  DIVISION;  AND  BRIAN  C. 
SPENCER,  ASSISTANT  DIRECTOR,  INFORMATION  RESOURCE 
MANAGEMENT,  ACCOUNTING  AND  INFORMATION  MANAGE- 
MENT DIVISION 

Mr.  Wray.  Thank  you.  We  are  pleased  to  be  here  today  to  dis- 
cuss our  work  for  the  subcommittee  on  the  judiciary  automation 
fund.  The  subcommittee  requested  that  we  review  the  fund's  ex- 
penditures and  results  to  assist  in  reauthorization  deliberations.  As 
you  mentioned  earlier,  Mr.  Chairman,  the  fund  was  established  in 
1989  with  a  5-year  sunset  provision  and  it  will  expire  on  Septem- 
ber 30th  of  this  year. 

The  purpose  of  the  fund  is  to  create  a  stable  and  flexible 
multiyear  source  of  funding  that  will  permit  the  judiciary  to  make 
long-term  plans  for  the  expansion,  management  and  use  of  automa- 
tion. The  Administrative  Office  of  the  United  States  Courts  admin- 
isters the  fund  and  provides  a  variety  of  automation  support 
functions. 

The  fund  principally  supports  automation  activities  for  12  Fed- 
eral courts  of  appeals,  94  district  courts,  along  with  their  probation 
and  pretrial  services  offices,  91  Federal  bankruptcy  courts,  the 
Court  of  Federal  Claims,  and  the  Judicial  Panel  on  Multi-District 
Litigation.  It  also  supports  the  automation  activities  of  the  Na- 
tional Fine  Center. 

All  of  these  components  of  the  judicial  branch  are  mandatory 
users  of  the  fund.  That  is,  the  Administrative  Office  with  the  sup- 
port of  the  Judicial  Conference  has  determined  that  they  must  use 
the  fund  for  their  automation  purchases,  such  as  equipment  and 
services.  The  remaining  components  of  the  judicial  branch  may  use 
the  fund  at  their  discretion  on  a  reimbursable  basis. 

The  statute  establishing  the  fund  directs  that  expenditures  be 
made  in  accordance  with  the  long-range  automation  plan.  And  as 
reflected  in  the  "Long  Range  Plan  for  Automation"  that  the  courts 
now  have,  the  judiciary  strategy  is  to  equip  the  appellate,  district 
and  bankruptcy  courts  with  information  technology,  data  commu- 
nications and  office  automation  in  such  areas  as  electronic  docket- 
ing, noticing,  case,  jury  and  financial  management. 

Many  of  the  courts  have  adopted  the  national  systems  and  pro- 
grams developed  by  the  Administrative  Office,  while  other  courts 
have  developed  systems  of  their  own.  The  courts  are  not  required 
to  adopt  the  svstems  and  programs  developed  by  the  Administra- 
tive Office  at  the  national  level. 

As  you  also  mentioned  earlier,  total  fiind  obligations  from  fiscal 
year  1990  through  fiscal  year  1993,  were  about  $350  million  for  the 
fund.  More  than  80  percent  of  those  obligations  financed  equip- 
ment, services  and  personnel.  The  fund  has  been  used  to  expand 
a  number  of  automated  management  and  administrative  systems 
within  the  courts. 
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For  example,  between  1990  and  June  of  this  year,  the  use  of  na- 
tional automated  case  management  systems  was  expanded  from  41 
to  190  courts.  Also,  a  bankruptcy  automated  noticing  system  was 
developed  to  alleviate  the  burden  of  processing  over  26  million 
bankruptcy  notices  annually  for  the  15  largest  bankruptcy  courts. 

The  fund  has  also  been  used  to  install  a  probation  and  pretrial 
services  automation  case  tracking  system  in  21  districts,  and  this 
system  is  to  be  expanded  to  40  districts  during  the  remainder  of 
this  fiscal  year.  The  Administrative  Office,  as  was  discussed  ear- 
lier, is  working  to  connect  the  courts  through  a  data  communica- 
tions network,  whose  purpose  is  to  facilitate  communication  and 
data  transmission  among  the  courts  and  between  courts  as  well  as 
the  other  components  of  the  judicial  branch. 

As  was  also  touched  on  earlier,  the  Administrative  Office  has 
also  organized  umbrella  and  user  groups  to  increase  the  involve- 
ment of  users  in  systems  design  initiatives  and  it  has  begun  the 
development  of  life-cycle  management  standards  to  help  ensure 
consistency  and  quality  of  systems. 

While  these  are  all  positive  accomplishments,  we  believe  that  ad- 
ditional actions  are  necessary.  Our  review  indicates  that  weak- 
nesses continue  to  exist  in  three  areas:  information  planning,  sys- 
tems development,  and  automation  oversight. 

With  respect  to  planning,  the  most  fundamental  concern  is  that 
the  judiciary's  automation  program  direction  is  not  strongly  linked 
to  its  overall  mission  goals  and  objectives.  Without  this  sort  of  link- 
age, there  is  little  assurance  that  the  judiciary's  automation  pro- 
gram will  solve  critical  mission  and  operational  problems,  or  that 
the  proposed  solutions  will  effectively  address  the  needs  of  the 
courts. 

The  judiciary  has  a  long-range  automation  plan,  but  it  lacks  a 
strategic  plan  that  clearly  defines  the  judiciary's  overall  missions, 
goals  and  objectives,  establishes  priorities,  and  identifies  courses  of 
action  needed  to  meet  those  priorities.  We  believe  that  that  sort  of 
an  overall  strategic  plan  could  serve  as  the  basis  for  much  more  ef- 
fective long-range  automation  planning  that  would  produce  inte- 
grated systems,  accomplishing  in  the  most  effective  way  and  in  the 
way  that  most  reflects  priorities,  identified  missions  and  objectives. 

With  respect  to  systems  developments,  many  of  the  national  sys- 
tems have  proven  to  be  cumbersome  to  use  and  to  maintain.  As  a 
result,  a  number  of  courts  have  developed  their  own  case  manage- 
ment systems. 

For  example,  one  court  of  appeals  and  six  district  courts  are  now 
using  locally  developed  case  management  systems  rather  than  the 
nationally  integrated  case  management  system.  Also,  at  the 
present  time,  two  different  national  bankruptcy  case  management 
systems  are  in  effect. 

These  competing  systems  tend  to  create  competition  for  scarce  re- 
sources, personnel,  hardware,  software,  training  and  other  needs. 

The  judiciary's  financial  systems  have  not  kept  pace  with  the 
needs  of  court  managers  under  budget  decentralization.  While 
some  progress  has  been  made  to  upgrade  and  improve  the  financial 
systems,  the  current  systems  are  not  entirely  reliable  and  need  to 
be  more  efficient.  In  addition,  the  national  data  communications 
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network  may  not  be  based  on  a  complete  assessment  of  communica- 
tion needs,  since  the  functional  requirements  of  the  network  have 
not  been  fully  documented. 

There  was  some  discussion  of  this  with  the  earlier  panel,  and  our 
suggestion  is  not  that  there  is  no  need  for  electronic  communication 
between  courts,  but  simply  that  it  would  be  good  to  thoroughly  as- 
sess that  issue  along  with  other  issues  and  prioritize  the  competing 
needs.  Although  the  Administrative  Office  has  recognized  the  need 
to  prepare  life-cycle  management  standards  that  are  intended  to 
ensure  the  development  and  implementation  of  consistent  and 
quality  information  systems,  most  of  these  standards  are  still  in 
the  draft  stage. 

It  is  important  that  these  standards  be  finalized  and  consistently 
applied  within  the  judiciary.  However,  the  traditional  independence 
of  local  courts  is  a  potential  barrier  that  will  have  to  be  looked  at 
very  carefully  in  making  sure  that  these  standards  are  applied  con- 
sistently throughout  the  country. 

The  Administrative  Office  also  needs  to  provide  better  oversight; 
this  was  touched  on  earlier.  As  Mr.  Carter  mentioned  before,  the 
Administrative  Office  has  the  post-automation  review  process  in 
place  now,  but  that  process  is  not  as  effective  as  it  might  be. 
In  our  view,  additional  resources  would  assist  in  enhancing  that 
process. 

Finally,  the  judiciary's  annual  report  on  the  fund,  which  is  re- 
quired by  law,  may  not  provide  enough  information  to  assist  the 
Congress  in  oversight  of  fund  expenditures.  As  currently  struc- 
tured, the  report  provides  information  on  expenditures  in  major 
categories,  but  doesn't  clearly  link  these  expenditures  to  the  plan. 
Nor  does  the  report  explain  the  causes  or  delays  or  additional  costs 
that  have  been  encountered  in  some  of  these  projects. 

Based  on  our  review,  our  overall  conclusion  is  that  the  fund  has 
been  useful  in  facilitating  the  expansion  of  automation  and  auto- 
mated systems  in  the  courts  and  has  accomplished  a  good  deal. 
And  we  believe  that  given  the  courts'  need  to  achieve  operational 
efficiencies  through  automation  and  the  flexibility  offered  by 
the  fund  and  its  multiyear  funding  feature,  the  fund  should  be 
reauthorized. 

However,  our  recommendation  would  be  that  the  fund  be  reau- 
thorized for  less  than  the  full  5  years  suggested  by  the  courts.  We 
believe  that  the  judiciary  needs  to  take  fairly  significant  actions  on 
a  number  of  fronts  to  enhance  the  current  program  and  that  a 
shorter  reauthorization  period  would  stimulate  that  effort. 

During  any  period  for  which  the  fund  is  reauthorized,  we  rec- 
ommend that  Congress  direct  the  judiciary  to  include  in  its  annual 
reports  the  specific  actions  that  are  being  taken  and  progress  made 
to  improve  the  automation  program,  with  the  final  report  submit- 
ted 9  months  prior  to  expiration  of  any  additional  authorization 
period. 

These  annual  reports  should  include  information  on  planned  ver- 
sus actual  fund  expenditures  and  should  go  into  more  detail  about 
how  they  are  progressing  with  their  systems.  We  further  rec- 
ommend that  the  Congress  direct  the  judiciary  to  develop  an  over- 
all strategic  plan  which  identifies  its  goals,  missions  and  objectives. 
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Second,  the  judiciary  should  Hnk  its  long-range  automation  plan 
to  the  broader  strategic  plan. 

Third,  we  recommend  that  the  Congress  direct  the  judiciary  to 
establish  more  effective  oversight  through  the  Administrative  Of- 
fice of  efforts  to  implement  automation  in  order  to  achieve  effective 
operation  of  existing  systems  and  better  control  over  the  develop- 
ment of  future  systems. 

Fourth,  we  recommend  that  the  Administrative  Office  expedite 
its  efforts  to  complete  the  development  and  implementation  of  life- 
cycle  management  standards,  and  that  it  also  utilize  these  stand- 
ards in  developing  the  next  generation  of  case  management  and  fi- 
nancial systems. 

And  finally,  we  recommend  that  the  Administrative  Office  assess 
the  current  utilization  and  future  user  requirements  for  the  data 
communications  network. 

Mr.  Chairman,  that  completes  my  comments.  I  and  my  col- 
leagues will  be  happy  to  answer  any  questions. 

Mr.  Hughes.  Thank  you,  Mr.  Wray. 

[The  prepared  statement  of  Mr.  Wray  follows:] 
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Prepared  Statement  of  Henry  R.  Wray,  DraECTOR,  Administra- 
tion OF  Justice  Issues,  General  Government  Division,  U.S. 
General  Accounting  Office 


SUMMAKY 

Congress  established  the  Judiciary  Automation  Fund  (the  Fund)  in  1989  for  a 
5-year  period  ending  September  30,  1994.  in  order  to  create  a  stable,  flexible 
multiyear  source  of  funding  to  permit  the  federal  judiciary  to  develop  and  implement 
long  term  plans  for  the  effective  expansion,  management,  and  use  of  automation  in 
the  federal  courts.   The  Administrative  Office  of  the  U.S.  Courts  (AO)  administers 
the  Fund  and  provides  a  variety  of  automation  support  functions.   GAO  was  asked  to 
review  the  Fund's  expenditures  and  results  to  assist  in  reauthorization 
deliberations. 

From  fiscal  years  1990  to  1993,  Fund  obligations  were  about  $351  million  for 
automation  services,  equipment,  and  support.   The  Fund  has  financed  expansion  of  a 
number  of  automated  case  management  and  administrative  systems  in  the  courts. 
However,  the  courts'  national  systems  have  proven  to  be  cumbersome  to  use  and 
maintain  in  some  respects.   Many  courts  have  chosen  not  to  use  these  systems, 
relying  on  local  automation  solutions  instead.   This  has  resulted  in  competition  for 
resources  and  duplication  of  effort.   Recognizing  the  existing  systems  deficiencies, 
the  AO  and  the  courts  have  begun  to  establish  life  cycle  management  standards 
intended  to  ensure  quality  systems  design  and  implementation  and  to  develop  greater 
user  involvement  in  systems  development. 

By  statute.  Fund  expenditures  are  to  be  made  in  accordance  with  a  long-range 
automation  plan.   However,  the  judiciary's  plan  is  not  linked  to  a  strategic  plan 
which  provides  a  clear  vision  of  the  judiciary's  mission,  goals,  and  objectives. 
Without  such  a  linkage,  there  is  no  assurance  that  automation  meet  the  judiciary 
missions,  goals,  and  objectives,  address  high-priority  needs,  and  use  scarce 
resources  effectively.   Nor  does  the  AO  provide  effective  audit  oversight  of 
automation  in  the  local  cour<.j;  reviews  are  done  only  at  the  invitation  of  the  local 
court.   The  annual  report  on  the  Fund  does  not  link  expenditures  to  the  judiciary's 
long-range  plan  for  automation,  nor  explain  the  reasons  for  delays  or  costs  that 
exceed  budget  targets. 

The  Fund  has  been  useful  In  facilitating  the  expansion  of  automated  systems  in  the 
courts.   The  judiciary's  need  to  achieve  operational  efficiencies  through  automation 
and  the  flexibility  offered  by  the  Fund  warrant  the  Fund's  reauthorization. 
However.  Congress  should  reauthorize  the  Fund  for  less  than  the  5  years  requested  in 
order  to  encourage  the  judiciary  to  take  additional  actions  to  assure  that  its  uses 
its  automation  reiources  more  effectively. 

During  the  reauthorization  period,  the  judiciary  should  report  annually  to  Congress 
on  progress  In  (1)  developing  a  strategic  business  plan  for  the  courts.  (2) 
implementing  a  long-range  information  resources  management  plan  based  on  that 
strategic  plan,  and  (3)  achieving  effective  AO  audit  oversight  of  court  automation 
efforts.   Also,  the  AO  should  (1)  expedite  its  efforts  to  complete  the  development 
and  implementation  of  its  life  cycle  management  standards.  (2)  utilize  the  standards 
in  developing  its  next  generation  of  case  management  and  financial  systems,  and  (3) 
assess  the  current  utilization  and  future  user  requirements  of  the  data 
communications  network. 
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Mr.  Chairman  and  Members  of  the  Subcommittee: 

I  am  pleased  to  be  here  today  to  discuss  our  work  for  this 
subcommittee  on  the  Judiciary  Automation  Fund  (the  Fund).   With 
me  today  is  Ms.  Linda  Koontz,  an  Associate  Director  in  our 
Accounting  and  Information  Management  Division,  whose  staff 
worked  with  us  in  reviewing  the  Fund. 

The  subcommittee  asked  that  we  review  the  Fund's  expenditures  and 
results  to  assist  in  reauthorization  deliberations.   As  you  know, 
the  Congress  established  the  Fund  in  1989  for  a  5-year  period 
ending  September  30,  1994,  for  the  purpose  of  creating  a  stable 
and  flexible  multiyear  source  of  funding  that  would  permit  the 
judiciary  to  make  long  term  plans  for  the  expansion,  management, 
and  use  of  automation  in  the  judiciary.   We  examined  the 
judiciary's  automation  planning  and  systems  development 
processes,  efforts  to  install  and  improve  automated  case 
management  and  administrative  systems  in  the  courts,  and  the 
audit  and  oversight  of  automation  initiatives  in  local  court 
units . 

We  reviewed  automation-related  documents  and  policies  since  the 
Fund's  inception,  such  as  the  judiciary's  Long  Range  ~'£n  for 
Automation  and  its  annual  updates,  budget  requests,  Furc 
obligations,'  and  a  1991  consultant's  study  of  the  juciciary's 
automation  program  as  well  as  documentation  on  actions  the 
judiciary  took  to  implement  the  study's  recommendations.   We 
discussed  these  topics  with  officials  in  the  Administrative 
Office  of  the  U.S.  Courts  (AO)  and  judges  and  other  court 
officials  in  a  judgmentally  selected  sample  of  22  courts.^ 

Based  on  our  review,  we  believe  the  Fund  has  been  useful  in 
facilitating  the  expansion  of  automated  systems  in  the  courts. 
The  judiciary's  need  to  achieve  operational  efficiencies  through 
automation  and  the  flexibility  offered  by  the  Fund's  no-year 
appropriations  warrant  the  Fund's  reauthorization.   However,  we 
believe  the  Fund  should  be  reauthorized  for  less  than  the  5  years 
requested  by  the  courts  because  we  believe  that  the  judiciary 


^We  did  not  validate  the  financial  data  AO  provided. 

^We  visited  5  appellate  courts,  10  district  courts,  and  7 
bankruptcy  courts  of  varying  sizes  located  in  the  Second,  Fourth, 
Sixth,  Ninth,  Tenth,  Eleventh,  and  D.C.  Circuits.   These  courts 
were  selected  to  include  courts  that  had  adopted  national 
systems;  courts  that  had  not  adopted  national  systems,  but  used 
systems  of  their  own  design  or  those  adopted  from  other  courts; 
and  courts  that  were  and  were  not  already  connected  to  the  Data 
Communications  Network.   While  we  recognize  that  the  results  of 
our  court  meetings  do  not  necessarily  reflect  the  views  of  court 
officials  generally,  some  common  themes  emerged  from  our 
discussions  with  those  officials  we  did  visit. 
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needs  to  take  additional  actions  to  assure  that  it  uses  its 
automation  resources  more  effectively.   During  the  additional 
period  for  which  the  Fund  is  reauthorized,  the  courts  should 
report  to  Congress  annually  on  their  progress  in  (1)  developing  a 
strategic  business  plan  for  the  courts;  (2)  implementing  a  long- 
range  Information  Resources  Management  (IRM)  plan  that  is  based 
on  that  business  plan;  and  (3)  achieving  effective  AO  audit 
oversight  of  court  automation  efforts.   Such  actions,  we  believe, 
would  result  in  more  effective  use  of  the  judiciary's  automation 
resources . 

BACKGROUND 

The  federal  judiciary  is  a  highly  decentralized  organization  with 
a  long  tradition  of  local  court  autonomy.   A  fundamental 
automation  challenge  it  faces  is  providing  flexibility  for  local 
courts  while  providing  cost-effective  national  solutions  for 
common  functional  needs,  such  as  case  management,  financial 
management,  and  personnel  management.   The  Judicial  Conference  of 
the  United  States  is  the  policymaking  body  for  the  judiciary. 
The  AO  recommends  IRM  policies  to  the  Conference  and  implements 
the  policies  adopted  by  the  Conference.   The  AO  generally  cannot 
require  local  courts  to  adopt  national  systems  or  IRM  standards 
unless  authorized  to  do  so  by  the  Conference,  nor  does  the  AO 
generally  have  the  authority  to  grant  or  deny  local  court 
requests  for  exceptions  to  national  requirements.   Such 
exceptions  must  be  approved  by  the  Judicial  Conference  Committee 
on  Automation  and  Technology.   Another  challenge  is  that  the 
judiciary,  like  other  modern  organizations,  must  cope  with  the 
fact  that  since  technology  is  constantly  changing,  new  systems 
are  often  outmoded  fairly  soon  after  they  are  developed  or 
purchased. 

Automation  assists  in  managing  voluminous  case,  financial,  and 
personnel  management  information  pertaining  to  the  operations  of 
the  appellate,  district,  and  bankruptcy  courts.   Case  filings 
continue  to  increase,  though  at  a  slower  pace  in  the  last  2 
years.   From  1987  through  1993,  cases  filed  in  the  courts  of 
appeals  rose  from  about  35,510  to  about  49,770.^   District  court 
civil  filings  fluctuated  during  this  period,  but  criminal  filings 
rose  from  44,246  to  46,542.   Although  bankruptcy  filings 
decreased  by  almost  60,000  between  1992  and  1993,  bankruptcy 
filings  still  rose  from  568,430  in  1987  to  918,734  in  1993. 
These  federal  courts  have  diverse  case  mixes,  varying  workloads, 
and  distinct  local  rules  and  practices,  all  of  which  pose 
difficult  systems  development  issues  for  the  judiciary.   The 
judiciary  also  faces  budgetary  constraints  that  require  it  to 


'Data  on  filings  are  for  fiscal  years  ending  September  30,  except 
for  1993,  which  are  for  the  statistical  year  ending  June  30, 
1993. 
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find  ways  to  more  effectively  manage  its  rising  workload  with 
relatively  static  budgetary  resources. 

OVERVIEW  OF  THE  JUDICIARY  AUTOMATION 
FUND  FINANCING  AND  OBLIGATIONS 

Of  the  monies  that  Congress  annually  appropriates  to  the 
judiciary's  salaries  and  expense  account,  the  Judicial  Conference 
determines  how  much  will  be  allocated  to  the  Fund.   The  AO,  in 
turn,  distributes  a  portion  of  this  total  Fund  allocation  to 
local  court  units  who  are  users  of  the  Fund.   The  Fund 
principally  supports  automation  activities  for  those  entities 
within  the  judiciary  that  are  funded  by  the  salaries  and  expenses 
appropriation.   This  includes  12  federal  courts  of  appeals,  94 
district  courts  (and  their  associated  probation  and  pretrial 
services  offices),  91  bankruptcy  courts,  the  Court  of 
Federal  Claims,  and  the  Judicial  Panel  on  Multi-district 
Litigation.   The  Fund  also  supports  the  automation  activities  of 
the  National  Fine  Center,  whose  funds  are  derived  from  the  Crime 
Victims  Fund.*  All  of  these  units  are  mandatory  users  of  the 
Fund--that  is,  the  AO,  with  the  support  of  the  Judicial 
Conference,  has  determined  that  these  units  must  use  the  fund  for 
their  automation  purchases  such  as  equipment  and  services.   The 
Fund  also  finances  about  230  court  automation  support  personnel 
in  the  AO.   The  remaining  judicial  branch  entities'-t.'^.S:  Supreme 
Court,  the  Court  of  Appeals  for  the  Federal  Circuit,  tae  Court  of 
International  Trade,  the  AO,  the  Federal  Judicial  Center,  and  the 
U.S.  Sentencing  Commission--have  separate  appropriations  and  may, 
at  their  discretion,  use  the  Fund  on  a  reimbursable  basis. 
However,  the  Fund  does  not  cover  the  salaries  and  benefits  of 
court  automation  staff  located  in  appellate,  district  (including 
probation  and  pretrial  services  offices),  and  bankruptcy  courts. 
The  AO  estimates  that  fiscal  year  1994  salaries  and  benefits  for 
these  approximately  1,287  court  automation  staff  will  be  about 
$61.6  million. 

On  behalf  of  the  Fund's  mandatory  users,  the  AO  (1)  manages  the 
implementation  of  the  IRM  program;  (2)  coordinates  the  annual 
updates  of  the  Long  Range  Plan  for  Automation  in  the  Federal 
Judiciary;  (3)  prepares  the  annual  report  to  Congress  on  the 
Fund;  (4)  provides  staff  support  to  the  Judicial  Conference 
Committee  on  Automation  and  Technology,  which  recommends  to  the 
Judicial  Conference  automation  policy  for  the  mandatory  users  of 
the  Fund;  (5)  formulates  and  executes  the  automation  budget  and 
spending  plans;  and  (6)  oversees  the  operations  of  the  Fund. 


*The  Fine  Center  receives  designated  funds  from  monies  deposited 
into  the  Crime  Victims  Fund,  an  appropriation  account  within  the 
Department  of  Justice.   According  to  the  AO,  Fund  obligations 
through  fiscal  year  1993  on  behalf  of  the  Fine  Center  totaled 
about  $968,600. 
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The  statute  establishing  the  Fund  directs  that  expenditures  from 
it  be  made  in  accordance  with  a  long  range  automation  plan.   The 
judiciary  describes  the  national  goals  and  objectives  of  Its 
automation  program  in  its  Long  Range  Plan  for  Automation  in  the 
Federal  Judiciary.   The  judiciary's  strategy  is  to  equip  the 
appellate,  district,  and  bankruptcy  courts  with  information 
technology,  data  communications,  and  office  automation  in  such 
areas  as  electronic  docketing,  noticing,  and  case,  jury,  and 
financial  management.   Many  of  the  courts  have  adopted  the 
national  systems  and  programs  developed  by  the  AO,  while  other 
courts  have  developed  some  of  their  own.   The  courts  are  not 
required  to  adopt  the  systems  and  programs  that  the  AO  develops . 

Fund  Financing  and  Obligations 

Before  fiscal  year  1990,  automation  funding  levels  for  the 
judiciary  were  less  than  $40  million  annually.   In  fiscal  year 
1990,  the  first  year  of  the  Fund's  authorization.  Congress 
appropriated  $78.2  million  to  finance  the  automation  needs  of  the 
appellate  courts,  district  courts,  bankruptcy  courts,  and  certain 
specialty  courts,  as  well  as  AO  court  automation  support 
personnel.   In  the  3  subsequent  years,  total  available  automation 
funds  ranged  from  $84.8  million  to  $118.0  million  (see  table  1). 
Monies  deposited  into  the  Fund  are  available  until  expended. 
Thus,  at  the  end  of  each  fiscal  year,  unobligated  Fund  monies  are 
carried  over  to  the  next  fiscal  year.   Throughout  the  fiscal 
year,  the  AO  maintains  data  on  local  court  deposits  to  and 
withdrawals  from  the  Fund,  then  makes  a  net  deposit  to  the  Fund 
at  the  end  of  the  fiscal  year  (see  table  1).   Individual  court 
units  that  are  mandatory  users  of  the  Fund  may  augment  their 
automation  Fund  allotments  by  moving  monies  from  their  salaries 
and  expenses  allotments  into  the  Fund.   They  may  also  transfer 
monies  from  the  Fund  into  salaries  and  expenses.   Such  transfers 
into  and  out  of  the  Fund  may  occur  no  more  than  twice  each  year 
and  only  during  the  period  from  April  1  to  August  15.   Deposits 
by  the  judiciary  into  the  Fund  must  equal  or  exceed  total 
withdrawals . 

Total  Fund  obligations  from  fiscal  years  1990  to  1993  were  $351.1 
million.   Figure  1  (page  6),  shows  Fund  obligations  during  this 
period  for  major  categories  of  expense.   More  than  80  percent  of 
all  obligations  funded  equipment,  services,  and  personnel. 
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Table  1:   Judiciary  Automation  Fund  Financing  and  Obligations. 
Fiscal  Years  1990  -  1994  (in  millions  of  dollars)*: 


Categories  of 
Funds /Total 
Obligations 

Fiscal  Year                J 

1990 

1991 

1992 

1993 

1994 

Automation  Program" 

$71.4 

$87.6 

$82.5 

$62.6 

$65.9 

Salaries  &  Expenses^ 

6.8 

9.5 

13.6 

20.6 

20.4 

Net  deposits  by 
local  courts  and 
Administrative 
Office 

0.0 

2.3 

7.0 

0.6 

n/a<^ 

Funds  carried  over 
from  prior  years 

0.0 

8.7 

14.9 

1.0" 

14.  !• 

Total  funds 
available 

78.2 

108.1 

118.0 

84.8 

n/a 

Total  obligations 

69.5 

93.2 

117.4 

70.5 

n/a 

Unobligated 
funds,  end  of  year 

8.7 

14.9 

0.6« 

13. 9» 

n/a 

"Current  dollars  not  adjusted  for  inflation. 

"Automation  Program  includes  spending  on  automation  products  and 
services  for  the  courts. 

^Salaries  &  expenses  includes  AO  court  automation  support  staff. 

"'Data  not  available  until  end  of  fiscal  year. 

'Differences  between  "Unobligated  funds,  end  of  year"  for  one 
year  and  "Funds  carried  over  from  prior  years"  in  the  next  year 
are  the  result  of  obligated  funds  recaptured  from  prior  years. 


Source:  AO  data. 
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yimira  1;   Automation  Fund  Qbllcratlona.  gjaeal  Yaara  1990-1993 


8.4% 

Supplies  ($29.6  million) 

3.7% 

Travel  ($13.1  m«ion) 

3.4% 

Communication  and  utilities 
($11.8  million) 

1.2% 

Printing  ($4.1  million) 

0.5% 

Other  expenses  ($1 .6  million) 


Automation-related  equipment 
($136.2  million) 


Servces  ($93.6  million) 
Personnel  ($61.1  million) 


Source:  AO  Data 
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Automation  Initiatives 
Financed  by  the  Fund 

The  Fund  has  been  used  to  expand  the  automation  of  the  courts  in 
many  ways : 

Between  1990  and  June  1994,  the  use  of  national  automated 
case  management  systems  was  expanded  from  41  to  190  of  the 
197  courts  that  are  mandatory  users  of  the  Fund. 

A  Bankruptcy  Automated  Noticing  System  was  developed  by.  the 
AO  to  alleviate  the  burden  of  processing  over  26  million 
bankruptcy  notices  annually  for  15  large  bankruptcy  courts. 

The  Probation  and  Pretrial  Services  Automated  Case  Tracking 
System,  which  provides  information  on  persons  under  court 
supervision  and  other  data,  is  installed  in  21  districts  and 
is  scheduled  to  be  installed  in  an  additional  40  districts  in 
fiscal  year  1994, 

A  Court  Financial  System  is  operational  in  54  district 
courts . 

The  AO  is  working  to  connect  the  courts  through  the  Jata 
Communications  Network  (DCN),  whose  purpose  is  to  racilitate 
communication  and  data  transmission  among  the  courrs  and 
between  the  courts  and  the  AO.   As  of  June  1994,  33  court 
sites,  the  AO,  and  the  San  Antonio  Training  and  Support 
Center  were  connected  to  the  DCN. 

The  number  of  personal  computers  in  the  courts  increased  from 
approximately  4,000  to  about  28,000  between  1990  and  1994. 
This  increase  brought  the  judiciary  to  its  goal  of  one 
personal  computer  for  each  full-time  staff  member.* 

PROBLEMS  IN  EXISTING  SYSTEMS 

While  the  judiciary  has  expanded  the  number  of  automated  systems 
installed  in  the  courts,  the  judiciary  recognizes  that  there  are 
problems  with  these  systems.   In  addition,  the  functional 
requirements  for  the  DCN,  as  currently  envisioned,  have  not  been 
fully  documented. 


'According  to  AO  officials,  there  are  actually  more  personal 
computers  than  there  are  full-time  staff  members,  since  the 
courts  have  also  purchased  computers  for  staff  to  use  while  on 
official  travel,  for  training,  and  for  public  access  to  the  PACER 
system,  which  provides  information  on  individual  court  dockets 
and  case  status. 
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Case  Management  Systems 
Are  Difficult  to  Use 


Case  management  systems  used  by  the  courts  represent  the  primary 
source  of  information  to  the  courts  and  the  AO  about  court- 
related  case  activity.   To  help  standardize  case  management  in 
the  courts,  during  the  1980s  the  Federal  Judicial  Center* 
developed  systems  software  known  as  the  Integrated  Case 
Management  System  (ICMS),  which  contains  application  modules 
designed  for  use  by  the  appellate,  district,  and  bankruptcy 
courts.   From  their  first  implementation  starting  in  1986,  the 
ICMS  applications  were  difficult  to  use  and  reguired  extensive 
modifications  and  extensive  user  training.   However,  even  with 
these  problems,  the  AO  continued  to  install  these  systems  in 
courts  because  of  the  need  to  get  automation  to  the  courts  and 
the  lack  of  a  viable  alternative. 

Because  of  the  problems  associated  with  the  ICMS  applications,  a 
number  of  courts  preferred  to  develop  their  own  case  management 
systems  or  to  adopt  a  case  management  system  developed  by  another 
local  court.   One  court  of  appeals  has  designed  its  own  case 
management  system  rather  than  adopt  the  national  appellate 
system.   Six  district  courts — including  the  three  territorial 
courts  for  Guam,  the  Virgin  Islands,  and  the  Northern  Mariana 
Islands--have  decided  not  to  use  the  civil  and  criminal  ICMS 
modules  for  district  courts. 

So  many  bankruptcy  courts  have  chosen  not  to  use  the  ICMS 
bankruptcy  module--the  Bankruptcy  Court  Automation  Project 
(BANCAP)--that  there  are,  in  effect,  two  national  bankruptcy  case 
management  systems.   Twenty  of  the  91  bankruptcy  courts  use  the 
National  Interim  Bankruptcy  System  (NIBS) --which  was  developed  by 
personnel  in  the  Eleventh  Circuit  and  provided  to  other  local 
bankruptcy  courts.'  Court  officials  indicated  that  NIBS  was 
originally  created  because  of  schedule  delays  in  providing  BANCAP 
for  use  in  the  bankruptcy  courts.   However,  courts  continued  to 
use  NIBS  after  BANCAP  was  made  available  because  BANCAP  was  not 
considered  user  friendly  and  required  significant  amounts  of 
support  from  AO  staff,  the  training  centers'  staff,  and  other 
systems  users  to  "trouble  shoot"  system  problems.   Because  so 


*Until  1990,  the  Federal  Judicial  Center  had  responsibility  for 
developing  national  systems  for  use  by  the  courts.  In  1990,  the 
AO  became  responsible  for  the  development  and  maintenance  of 
nationally  developed  systems. 

'nibs  is  also  used  by  the  three  territorial  courts  which  also 
function  as  the  local  bankruptcy  courts.   There  are  no  separate 
bankruptcy  courts  in  these  districts. 
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many  bankruptcy  courts  use  NIBS,  both  NIBS  and  BANCAP  are 
considered  to  be  national  systems,  and,  therefore,  are  supported 
through  the  Fund. 

While  there  may  be  some  benefit  to  allowing  the  bankruptcy  courts 
the  flexibility  to  implement  whichever  national  system  they 
believe  will  best  meet  their  needs,  a  major  disadvantage  results 
from  having  to  provide  a  dual  systems  support  structure^  for 
BANCAP  and  NIBS.   For  example,  if  bankruptcy  reporting 
requirements  change,  both  systems  must  be  modified.   AO  officials 
agree  that  this  has  resulted  in  competition  for  resources  such  as 
qualified  personnel,  hardware,  software,  training,  maintenance, 
and  systems  enhancements .   The  Long  Range  Plan  for  Automation. 
Fiscal  Year  1994  Update  notes  the  need  to  develop  a  uniform 
bankruptcy  case  management  system. 

Financial  Systems  Developments  Have 

Been  Unsuccessful  in  Meeting  Users'  Needs 

The  judiciary's  financial  systems  have  not  kept  pace  with  the 
needs  of  the  courts'  managers  under  budget  decentralization,  or 
with  changes  in  internal  and  external  practices,  reporting 
requirements,  and  technological  advances.   While  some  -regress 
has  been  made  to  upgrade  and  improve  financial  systems,  current 
systems  are  neither  reliable  nor  efficient.   This  has  resulted  in 
the  expensive  development  and  maintenance  of  duplicate  systems 
that  court  personnel  have  installed  to  meet  day-to-day  needs. 

A  Court  Financial  System  (CFS-1),  which  is  supported  by  the  AO, 
is  currently  being  used  by  45  of  the  94  district  courts.   Court 
officials  in  many  of  the  courts  we  visited  that  used  the  CFS-1 
system  indicated  that  they  could  not  rely  on  the  data  within  the 
system.   Many  of  the  courts  maintained  systems  of  checks  and 
balances  to  ensure  the  validity  of  the  CFS-1  systems  data.   Also, 
other  courts  have  been  allowed  to  use  locally  developed  financial 
systems  in  place  of  the  CFS-1.   For  example,  the  D.C.  District 
Court  has  chosen  to  use  the  Los  Angeles  Automated  Financial 
System  which  was  developed  in  1980  by  the  District  Court  for  the 
Central  District  of  California. 

Another  effort,  known  as  the  CFS-2,  was  intended  to  provide 
modern  automated  financial  management  capabilities  and  to  improve 
weaknesses  within  the  CFS-1  system,  but  was  canceled  in  fiscal 
year  1993  by  the  AO  due  to  serious  inadequacies  in  the  CFS-2 
system's  design.   Nine  courts  selected  to  pilot  test  CFS-2  have 


'a  dual  systems  support  structure  has  occurred  because  BANCAP, 
which  is  maintained  by  the  AO,  and  NIBS,  which  is  supported  by 
the  Third  Circuit,  use  different  operating  systems  and 
applications  software.   BANCAP  is  UNIX-based,  whereas  NIBS  is 
DOS-based. 
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decided  to  continue  using  the  limited  functions  provided  by  the 
system  until  a  replacement  becomes  available. 

The  AO  is  currently  modifying  the  Automated  Spending  and 
Accounting  Package  (ASAP)  system,  which  was  developed  by  a 
federal  court,  for  use  as  an  interim  financial  system.   The  AO 
has  said  that  the  installation  of  a  single,  national  financial 
system  in  all  the  courts  is  at  least  3  years  away. 

Data  Communications  Network 
Not  Well  Planned 

We  have  concerns  that  the  implementation  of  the  DCN  has  not  been 
well  planned  and  that  the  AO  has  not  fully  assessed  the 
communication  needs  of  the  courts .   The  DCN  was  intended  to 
provide  fully  integrated  data  communications,  document  transfer, 
electronic  mail,  and  access  to  internal  and  external  databases 
among  courts,  the  AO,  the  Federal  Judicial  Center,  and  the 
public.   While  court  officials  with  whom  we  spoke  agreed  there  is 
a  need  to  electronically  transmit  statistical,  financial,  and 
administrative  data  between  the  courts  and  the  AO,  there  was  no 
consensus  as  to  the  extent  of  communications  required  between 
individual  courts.   Some  court  officials  told  us  that  they  saw 
little  or  no  need  for  electronic  communication  between  courts. 
Others  said  that  the  DCN  would  facilitate  (1)  data  linkages  among 
probation  units  that  need  to  share  offender  information  when 
persons  on  probation  and  supervised  release  move  from  one  circuit 
to  another;  (2)  electronic  document  transfer  from  one  district  to 
another  for  consolidated  multidistrict  litigation,  such  as  the 
asbestos  cases  consolidated  in  the  Eastern  District  of 
Pennsylvania;  or  (3)  communication  among  judges  of  an  appellate 
panel  when  the  judges  are  from  more  than  one  court  of  appeals.' 

The  judiciary  has  not  conducted  a  complete  assessment  of  court 
data  communication  needs.   The  two  consultant  contractor  studies 
of  user  requirements  performed  in  1986  and  1987  supported  the 
need  for  data  communications  within  a  court  and  its  separate 
divisions,"  and  between  courts  and  the  AO.   But  neither  study 
included  an  analysis  that  supported  the  need  to  share  information 
among  courts  nationwide.   This  lack  of  analysis  is  important 
since  some  court  officials  we  interviewed  did  not  see  a  need  for 
electronic  communication  between  courts.   Further,  where  they 
recognized  a  need  to  communicate  within  a  court  and  its 
divisions,  many  had  already  installed  local  and  wide  area 


'It  is  not  uncommon  for  senior  judges  from  one  court  of  appeals 
to  sit  on  appeals  panels  in  another  court  of  appeals.   A  panel 
normally  has  three  judges. 

"A  number  of  district  courts  hold  court  in  more  than  one 
location  within  the  district. 
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networks  to  enable  conununications  between  judges^^  and  different 
court  locations. 

The  AO  has  responsibility  for  performing  and  documenting  the 
assessments  needed  to  determine  how  the  DCN  is  currently  being 
used.   This  would  include  determining  what  systems  the  courts  are 
accessing  through  the  network,  and  the  type,  quantity  and 
frequency  of  communications  between  courts,  as  well  as  between 
courts  and  the  AO.   These  assessments  could  be  useful  in 
providing  information  on  (1)  how  the  courts  are  really  using  the 
installed  DCN,  and  (2)  what  modifications  or  adjustments  may  be 
needed  in  the  existing  DCN  contract  to  meet  the  courts' 
communications  needs.   The  AO  is  not  currently  performing  such 
assessments . 

THE  JUDICIARY  HAS  RECOGNIZED 
THE  NEED  FOR  IMPROVEMENTS 

Based  on  the  difficulties  experienced  in  successfully  deploying 
information  technology  to  the  courts,  the  judiciary  has  begun  to 
take  steps  to  improve  its  automation  program.   Many  of  these 
steps  were  the  result  of  an  April  1991  report.  The  Feceral 
Judiciary  Automation  Program  Review,  prepared  for  the  Judicial 
Conference  Committee  on  Automation  and  Technology.   The  report 
cited  a  numiber  of  problems  including  (1)  inadequacies  m  the 
judiciary's  long  range  plan  for  automation;  (2)  the  lack  of  a 
corporate  strategy  that  could  be  used  as  the  basis  for 
information  technology  strategic  planning;  (3)  outdated, 
cumbersome,  and  inflexible  case  management  systems;  and  (4)  the 
lack  of  adequate  user  involvement  in  systems  development.   In 
response,  the  judiciary  has  taken  steps  to  address  some  of  these 
concerns  by  (1)  improving  the  long-range  automation  planning 
process  to  set  forth  overall  automation  goals  and  identify 
information  systems  projects,  (2)  initiating  an  effort  to  define 
a  life  cycle  management  standard  for  information  systems  that  is 
intended  to  ensure  consistency  and  quality  of  systems  development 
efforts,  and  (3)  establishing  user  groups  and  implementing  a 
Joint  Application  Design  process  to  provide  for  greater  user 
involvement  in  systems  design  and  development. 


"The  offices  of  individual  court  of  appeals  judges  are  usually 
widely  scattered  within  the  geographic  area  covered  by  the  court. 
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GREATER  FOCUS  ON  STRATEGIC 
BUSINESS  OBJECTIVES  IS  NEEDED 

While  the  judiciary  has  taken  steps  to  Improve  Its  management  of 
Information  resources,  some  concerns  remain.   Fundamental  to 
these  concerns  Is  that  the  judiciary's  automation  program 
direction  Is  not  strongly  linked  to  Its  overall  mission,  goals, 
and  objectives.  Without  this  linkage,  there  Is  little  assurance 
that  the  judiciary's  automation  program  will  solve  critical 
business  and  operational  problems,  or  that  proposed  solutions 
will  effectively  address  the  needs  of  the  courts.   In  addition, 
although  the  AO  has  recognized  the  need  to  prepare  life  cycle 
management  standards  that  are  Intended  to  ensure  the  development 
of  consistent  and  quality  information  systems,  most  of  these 
standards  are  still  in  the  draft  stage.   It  is  Important  that 
these  standards  be  consistently  applied  to  judiciary  automation 
efforts. 

Automation  Planning  Should  be  Closely 
Linked  to  a  Business  Plan 

In  a  recent  report,  we  identified  what  agencies  could  do  to 
improve  the  management  of  information  and  their  related 
technologies.^^  We  found  that  in  successful  organizations 
strategic  business  and  information  system  plans  were  tightly 
linked  and  predicated  on  satisfying  explicit,  high-priority 
customer  needs.   Moreover,  management  in  these  organizations  made 
it  clear  that  major  system  proposals  that  were  not  based  on 
strategic  plans  would  not  be  approved.   We  also  found  that 
successful  information  systems  were  not  only  defined  as  the  ones 
delivered  on  time  and  within  budget,  but  as  ones  that  also 
produced  meaningful  improvements  in  cost,  quality,  or  timeliness 
of  service.   Successful  systems  were  firmly  anchored  in  meeting 
the  desired  goals  and  objectives  of  the  organization  as  promoted 
by  the  highest  levels  of  management. 

While  the  judiciary  has  a  long-range  automation  plan,  it  has  no 
strategic  plan  that  clearly  defines  the  judiciary's  mission, 
goals,  and  objectives,  establishes  priorities,  and  identifies  the 
courses  of  action  needed  to  meet  those  priorities .   Such  a  plan 
would  serve  as  the  basis  for  a  long  range  automation  planning 
process  that  would  produce  an  Integrated  plan  describing  how 
automation  would  be  used  to  accomplish  Identified  missions  and 
objectives.   Without  a  strategic  business  plan  to  guide 
automation  planning,  there  is  no  assurance  that  the  judlci=».ry's 
automation  program  will  help  the  judiciary  meet  its  mission, 
goals,  and  objectives,  address  high-priority  customer  (internal 


"Executive  Guide:  Improving  Mission  Performance  Through 
Strategic  Information  Management  and  Technology.  Learning  From 
Leading  Organizations  {GAO/AIMD-94-115,  May  1994) 
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and  external)  needs,  and  use  scarce  resources  effectively. 

The  concept  of  a  strategic  business  plan  is  not  new  to  the 
judiciary.   The  1991  consultant  study  of  the  judiciary's 
automation  efforts  noted  that  the  courts  did  not  have  a  strategic 
plan  that  could  be  used  as  the  basis  for  information  technology 
strategic  planning.   The  study  further  indicated  that  one  of  the 
major  reasons  that  existing  case  management  systems  did  not  meet 
user  needs  was  the  lack  of  alignment  between  the  business 
strategies  of  the  judiciary  and  the  design  of  these  systems.   A 
strategic  business  plan  could  assist  the  AO  in  providing  such  an 
alignment. 

The  Judicial  Conference  has  recognized  a  need  to  consider  the 
future  organization  of  the  U.S.  Courts.   In  1991,  the  Conference 
established  a  Committee  on  Long  Range  Planning  and  assigned  it 
the  task  of  developing  a  national  plan.   The  Committee  is 
addressing  the  appropriate  jurisdiction,  size,  structure,  and 
governance  of  the  federal  courts.   These  are  critical  issues  for 
the  courts.   However,  the  Committee  was  not  also  directed  to 
assess  the  future  direction  of  the  courts  with  the  specificity 
that  would  be  useful  for  automation  planning. 

Existing  Long  Range  Automation 
Plan  Should  Be  Improved 

The  1991  consultant  study  also  recognized  that  the  existing  long 
range  automation  plan  did  not  provide,  in  a  form  appropriate  for 
strategic  decision  making,  a  clear,  focused,  and  articulate 
picture  of  where  the  courts  were  going,  why  that  direction  was 
appropriate,  and  what  it  would  take  to  get  there.    In  response, 
the  AO  established  a  planning  process  which  set  forth  overall 
automation  goals  and  identified  information  systems  projects. 
But  this  process  has  largely  focused  on  the  needs  of  individual 
components,  such  as  district  or  bankruptcy  courts,  and  lacks  the 
broader  cross-functional  focus  that  a  strategic  plan  could 
provide. 

The  consultant's  report  also  identified  the  need  for  greater  user 
involvement  in  automation  planning,  development,  design  and 
testing.   To  address  this  recommendation,  in  1992  the  AO 
implemented  a  process  of  identifying  courts'  needs  through  the 
institution  of  court  automation  advisory  groups  known  as 
"umbrella"  and  "user"  groups.   The  umbrella  groups'  membership 
consists  of  court  unit  executives,  3uch  as  clerks  of  court.   The 
groups  are  responsible  for  preparing  strategic  plans,  identifying 
and  prioritizing  national  systems  needs,  and  monitoring  systems 
effectiveness  within  each  broad  program  or  functional  area.   User 
groups,  which  are  assigned  to  umbrella  groups,  consist  generally 
of  subject  matter  experts  from  the  courts.   The  user  groups  are 
responsible  for  defining  functional  requirements  for  new  systems 
and  monitoring  their  development. 
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The  umbrella  groups  provide  Information  for  Inclusion  in  the  Long 
Range  Plan  for  Automation,  such  as  the  current  status  of 
automation,  a  vision  for  the  future,  and  major  strengths  and 
weaknesses  for  their  functional  areas.   Our  review  of  the  1994 
automation  plan  update  disclosed,  however,  that  most  of  the 
information  included  was  very  general  and  provided  little 
indication  of  the  desired  direction  and  results  to  be  achieved 
through  the  automation  program. 

For  example,  the  Long  Range  Plan  for  Automation  in  the  Federal 
Judiciary.  Fiscal  Year  1994  Update,  included  a  number  of 
automation  projects  that  showed  the  judiciary's  desire  to  provide 
automated  public  access  to  selective  case  data.   However,  without 
goals  and  objectives  specifying  the  desired  level  of  use,  and 
effect  on  customers  and  internal  operations,  it  would  be 
difficult  to  determine  what  objectives  had  been  met.   In  another 
example,  the  plan  contained  an  umbrella  group's  statement  that 
identified  a  number  of  priorities  focused  on  cost  savings  for 
their  courts.   However,  there  were  no  specific  goals  and 
objectives  for  assessing  whether  any  net  savings  realized  from 
specific  initiatives  met  desired  savings  targets.  Consequently, 
the  judiciary  could  not  use  the  plan  to  determine  whether  these 
initiatives  were  successful  in  reducing  costs  or  whether  other 
alternatives  should  be  pursued. 

We  recognize  that  the  umbrella  groups  have  been  in  existence  for 
less  than  2  years,  and  the  AO  is  still  refining  their  purpose  and 
scope.   We  believe  these  organizations  could  provide  more  useful 
input  in  the  future  for  automation  planning  if  better  guidance 
flows  from  the  Judicial  Conference.   As  the  Judicial  Conference 
Committee  on  Long  Range  Planning  prepares  its  national  plan,  it 
should  take  advantage  of  the  opportunity  to  expand  the  plan  to 
cover  such  areas  as  desired  future  levels  of  services  and 
efficiency  by  the  courts  that  could  be  used  by  the  umbrella 
groups  to  form  the  basis  for  their  input  into  the  Long  Range  Plan 
for  Automation. 

Efforts  to  Improve  Systems 
Development  Should  Be  Sustained 

The  AO  has  recognized  the  problems  with  existing  systems  and  has 
begun  to  define  a  life  cycle  management  process  to  improve  the 
quality  and  consistency  of  its  systems  development  efforts.   This 
management  process  provides  a  methodology  for  performing  a  broad 
range  of  activities,  starting  with  the  initial  identification  of 
user  needs,  progressing  through  the  building  or  acquisition  of  a 
solution,  and  ending  with  the  installation  and  maintenance  of  a 
system.   In  addition,  the  AO  is  defining  IRM  standards  for 
telecommunications,  security,  data  management,  and  other  areas. 
This  structured  approach  to  systems  development  is  intended  to 
provide  a  common  understanding  as  to  what  is  expected  during  each 
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stage  of  the  process,  provide  clear  measures  of  system 
development  progress  and  status,  enable  effective  corrective 
action  if  needed,  and  ensure  that  the  final  product  will  meet  the 
needs  of  the  users. 

While  we  support  the  AO  in  its  efforts  to  ensure  consistency  and 
quality  of  systems  development  efforts,  there  are  two  concerns 
that  warrant  attention.   First,  as  of  June  1994,  documentation 
describing  the  life  cycle  management  process  and  associated 
standards  were  still  in  draft  form;  therefore,  it  is  premature  to 
judge  their  quality  or  adequacy.   Secondly,  this  process  and 
standards  will  only  be  effective  if  the  AO  adheres  to  them  and 
consistently  applies  them  to  local  court  automation  efforts. 
However,  the  traditional  independence  of  local  courts  is 
potentially  a  major  barrier  to  the  success  of  these  efforts. 

INFORMATION  SYSTEMS  AUDIT/OVERSIGHT 
FUNCTION  SHOULD  BE  IMPROVED 

AO  has  a  mechanism  in  place,  known  as  the  Post  Automation  Review 
(PAR)  process,  that  is  intended  to  evaluate  whether  automated 
systems  are  being  implemented  correctly  and  managed  in  the  most 
effective  and  efficient  manner.   We  found,  however,  that  (1)  PARS 
are  only  performed  at  the  request  of  the  chief  judge  or  clerk  of 
the  court;  (2)  although  the  AO  performs  about  12  PARs  cer  year, 
there  is  currently  a  backlog  of  about  15  requests  for  reviews 
that  the  AO  has  not  fulfilled;  and  (3)  where  reviews  had  been 
performed,  AO  officials  had  not  performed  audit  followup,  or 
requested  documentation  to  ensure  PAR  recommendations  were 
implemented  and  weaknesses  corrected.   As  a  result,  the  AO  has 
not  realized  the  maximum  benefit  to  be  gained  from  the  PAR 
process--a  tool  for  ensuring  that  the  judiciary's  multimillion 
dollar  investment  in  automation  is  administered  and  managed 
properly.   AO  officials  recognized  that  there  are  benefits  to 
reviewing  the  court's  implementation  of  automation  systems,  but 
told  us  that  lack  of  resources  has  hindered  their  ability  to 
perform  the  reviews  more  timely  and  comprehensively. 

In  addition,  the  AO  currently  does  not  have  an  audit  function 
responsible  for  routinely  reviewing  its  efforts  to  administer  the 
judiciary's  automation  program.   Over  the  years,  we  have  reported 
that  the  involvement  of  internal  auditing/inspector  general 
organizations  is  important  to  the  success  of  system  development 
projects.   An  AO  organization  with  responsibility  for  auditing 
programmatic  aspects  of  the  courts'  operations  without  the  need 
of  a  local  court  invitation  was  discontinued  several  years  ago. 
Generally,  formal  audits  now  being  performed  are  of  the  financial 
operations.   These  audits,  however,  place  little  emphasis  on 
evaluating  the  adequacy  of  the  financial  systems  used  to  process 
and  report  financial  data,  and  do  not  address  non- 
financial  systems  such  as  those  used  for  case  management  and 
communications . 
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BETTER  REPORTING  ON  FUND'S 
EXPENDITURES  AND  ACCOMPLISHMENTS  NEEDED 

We  also  believe  that  the  judiciary's  annual  report  on  the  Fund 
does  not  now  provide  sufficient  information  to  assist 
congressional  oversight  of  the  Fund  and  its  expenditures.   The 
statute  creating  the  Fund  requires  the  Director  of  the  AO  to 
submit  to  Congress  an  annual  report  on  the  Fund  to  demonstrate 
that  funding  was  expended  in  accordance  with  the  judiciary's  Long 
Range  Plan  for  Automation.   As  currently  structured,  the  report 
does  not  do  that  clearly.   It  provides  information  on 
expenditures  by  major  category,  but  provides  little  linkage  of 
those  expenditures  to  the  plan.   Nor  does  it  explain  the  causes 
of  delays  or  additional  costs  in  systems  projects.   For  example, 
the  installation  of  the  appellate  ICMS  system  in  one  circuit  was 
delayed  for  three  years,  but  the  report  did  not  acknowledge  the 
delay  or  explain  the  cause.   More  detailed  reporting  on  the 
Fund's  expenditures  and  accomplishments  that  clearly  shows  the 
relationship  between  those  expenditures  and  accomplishments  and 
the  Long  Ranoe  Plan  for  Automation  would  assist  in  congressional 
oversight  of  the  Fund  and  the  judiciary's  automation  program. 

CONCLUSIONS  AND  RECOMMENDATIONS 

The  judiciary  has  taken  a  number  of  actions  to  address  the 
problems  identified  in  the  1991  consultant's  report,  including 
the  adoption  of  life  cycle  management  for  systems  development  and 
implementation,  the  creation  of  umbrella  and  user  groups  to 
provide  greater  user  participation  in  systems  development  and 
implementation,  and  the  drafting  of  IRM  standards.   However, 
additional  actions  are  needed  to  help  ensure  that  the  judiciary 
maintains  its  momentum. 

The  Congress  should  reauthorize  the  Fund  for  a  period  less  than 
the  5  years  previously  authorized.   During  this  period,  the 
judiciary  would  have  the  opportunity  to  assess  the  effectiveness 
of  its  ongoing  efforts  and  demonstrate  progress  in  improving  the 
additional  areas  outlined  above. 

During  the  period  of  the  Fund's  reauthorization,  the  Congress 
should  direct  the  judiciary  to  include  in  its  annual  report  on 
the  Judiciary  Automation  Fund  the  specific  actions  taken  and 
progress  made  to  improve  the  automation  program,  with  a  final 
report  on  its  accomplishments  delivered  9  months  prior  to  the 
reauthorization's  expiration  date.   These  annual  reports  should 
include  information  on  planned  versus  actual  Fund  expenditures 
and  accomplishments,  and  the  reasons  for  any  delays  in  scheduled 
systems  development  or  budget  overruns. 

Specifically,  the  Congress  should  direct  the  judiciary  to  (1) 
develop  an  overall  strategic  business  plan  which  would  identify 
the  judiciary's  missions,  goals,  and  objectives,  (2)  develop  a 


I 


161 


long  range  automation  plan  based  on  the  strategic  business  plan 
and  user  needs  assessments,  and  (3)  establish  effective  AO 
oversight  of  court  automation  efforts  to  ensure  the  effective 
operation  of  existing  systems  and  control  over  developments  of 
future  systems . 

The  Administrative  Office  should  also  (1)  expedite  its  efforts  to 
complete  the  development  and  implementation  of  its  life  cycle 
management  standards,  (2)  utilize  the  standards  in  developing  its 
next  generation  of  case  management  and  financial  systems,  and  (3) 
assess  the  current  utilization  and  future  user  requirements  of 
the  DCN. 


Mr.  Chairman,  that  concludes  my  testimony.   Ms.  Koontz  and  I 
would  be  happy  to  answer  any  questions. 
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Mr.  Hughes.  What  would  the  General  Accounting  Office  hope  to 
see  the  judiciary  accomplish  by  having  a  business  plan  and  an  au- 
tomation plan  that  supports  the  mission,  goal  and  objectives  of  the 
business  plan? 

Mr.  Wray.  Let  me  ask  Ms.  Koontz  to  address  that. 

Ms.  Koo^^^z.  We  think  primarily  that  the  strategic  business  plan 
would  provide  a  clearer  set  of  objectives  for  the  automation  plan  to 
follow.  And  we  would  see  some  real  improvements,  we  think,  in  the 
systems  that  are  developed,  that  those  systems  would  better  meet 
the  operational  needs  of  the  courts,  and  I  think  we  would  also  see 
some  improvements  in  the  cost-effectiveness,  the  timeliness  and 
the  quality  of  the  services  that  the  judiciary  provides. 

Mr.  Hughes.  What  effect  does  the  judicial  autonomy  of  local 
courts  have  on  the  quality  of  court  automation? 

Mr.  Wray.  Well,  as  I  mentioned,  it  has  had  the  effect  of  allowing 
some  local  jurisdictions  to,  in  effect,  opt  out  of  the  national  sys- 
tems. And  this  in  turn  tends  to  result  in  duplicate  expenditures 
and  efforts.  It  also  prevents  the  achievement  of  uniform  national 
systems. 

We  think  that  given  the  traditional  decentralized  nature  of  the 
courts,  it  will  be  a  challenge  for  the  Judicial  Conference  and  the 
Administrative  Office  to  achieve  the  level  of  uniformity  that  is 
needed. 

Mr.  Hughes.  I  even  wonder  whether  some  of  the  districts  are 
part  of  the  same  system. 

Mr.  Wray.  Well,  perhaps  so. 

And  one  other  point  I  would  make  in  connection  with  that,  too, 
is  that  we  particularly  applaud  the  efforts  of  the  Administrative 
Office  to  use  umbrella  and  user  groups.  In  the  sort  of  environment 
where  there  is  a  lot  of  local  autonomy,  customer  satisfaction  be- 
comes particularly  important.  And  certainly  a  lot  more  could  be 
done  to  make  sure  that  the  users  of  the  system  will  want  to  adopt 
them  and  apply  them  locally. 

Mr.  Hughes.  You  suggest  a  shorter  authorization  on  the  automa- 
tion fund.  What  do  you  suggest? 

Mr.  Wray.  Our  suggestion  would  be  perhaps  3  years  instead  of 
5  years.  We  believe  that  time  period  would  give  the  courts  suffi- 
cient time  to  work  on  a  number  of  the  issues. 

Mr.  Hughes.  Are  you  talking  3  years? 

Mr.  Wray.  Basically. 

Mr.  Hughes.  In  your  testimony,  you  recommended  an  AO  audit 
of  local  court  automation  efforts.  How  would  you  suggest  that  be 
accomplished? 

Mr.  Wray.  Well,  as  was  mentioned  earlier,  we  think  that  the  Ad- 
ministrative Office  should  be  free  to  decide  where  it  wants  to  con- 
duct its  audits.  We  don't  think  that  they  should  be  done  simply  at 
the  request  of  the  local  courts. 

Mr.  Hughes.  Should  Congress  require  that  all  automation  pur- 
chases come  from  the  automation  fund? 

Mr.  Wray.  Well,  that  would  be  an  alternative.  We  think  it  may 
be  premature  to  go  that  far  right  now,  but  if  we  continue  to  have 
these  problems,  that  might  be  an  option  to  be  considered.  That 
would  certainly  be  one  way  of  achieving  uniformity. 
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Mr.  Hughes.  Many  of  the  problems  which  you  have  identified, 
and  by  the  way,  I  think  they  are  legitimate,  constructive  su^es- 
tions,  as  Judge  Zobel  has  also  indicated,  are  due  to  the  lack  ot  an 
Inspector  General-type  organization  in  the  judiciary. 

Would  you  recommend  that  we  set  up  such  an  organization  or 
have  some  other  entity  perform  that  function? 

Mr.  Wray.  Within  the  courts?  We  haven't  considered  that  issue 
specifically  in  our  work,  but  they  did  have  that  sort  of  a  capability, 
as  I  understand  it,  until  fairly  recently. 

Mr.  Jenkins.  They  had  something  that  was  sort  of  like  an  IG, 
and  the  Judicial  Conference  dissolved  it.  There  is  now  essentially 
an  Office  of  Financial  Audit  that  does  financial  audits  on  a  regular 
rotating  schedule,  and  there  is  an  Office  of  Program  Assessment, 
which  basically  does  not  do  reviews  except  at  the  request  of  local 
judges  or  local  court  clerks. 

They  get  people  involved  from  the  local  courts  and  in  the  various 
offices  in  the  Administrative  Office  to  help  with  those  reviews.  But 
that  Office  itself  does  not  institute  reviews.  Again,  if  it  thinks  that 
something  needs  to  be  reviewed,  the  Office  will  contact  the  Chief 
Judge  and  try  to  persuade  the  Chief  Judge  or  somebody  there  that 
they  ought  to  come  in,  there  is  something  they  ought  to  look  at. 

But  they  told  us  they  do  not  currently  have  the  authority  inde- 
pendently to  go  in  and  look  at  things  in  the  courts  without  tne  per- 
mission of  the  Chief  Judge. 

Mr.  Hughes.  So  your  suggestion  is  that  might  not  be  a  bad  idea? 

Mr.  Wray.  I  think  in  general  certainly  GAO's  view  is  that  the  in- 
ternal audit  functions  are  extremely  important.  I  wouldn't  think  of 
any  reason  why  the  courts  would  be  less  amenable  to  that. 

Mr.  Hughes.  Have  you  ascertained  why  the  eleventh  circuit  de- 
cided not  to  use  the  national  appellate  automation  process? 

Mr.  Spencer.  The  eleventh  circuit  decided  not  to  use  it  because 
they  started  to  use  more  PC-oriented  technology  than  the  main- 
frame. They  felt  that  developing  their  own  process  provided  the  ca- 
pability and  met  their  needs  better  than  the  national  system. 

Mr.  Hughes.  Is  that  going  to  be  compatible  with  the  national 
system? 

Mr.  Spencer.  Functionally,  yes,  it  has  to  be  compatible.  They  all 
have  to  make  reports  and  do  the  same  functions  as  the  national 
system.  But  it  is,  again,  another  system  that  has  to  be  maintained. 

Mr.  Hughes,  Which  in  itself  triggers  a  number  of  additional 
problems. 

OK  I  may  have  some  additional  questions,  but  I  will  direct  them 
in  writing.  Mr.  Wray,  if  you  would  respond  within  10  days  for  us, 
we  would  appreciate  it. 

The  distinguished  chairman  of  the  Subcommittee  on  Civil  and 
Constitutional  Rights  from  California. 

Mr.  Edwards.  Thank  you,  Mr.  Chairman. 

I  think  you  covered  the  subject  very  well.  And  certainly  I  think 
we  should  welcome  the  process  that  is  going  on  with  judiciary  and 
high  technology.  I  think  it  is  very  important. 

I  didn't,  Mr.  Wray,  I  didn't  hear  the  word  Court  of  Veterans  Af- 
fairs in  the  inclusion  in  the  system.  Are  they  not — ^is  this  court  not 
included? 
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Mr.  JE^fKINS.  It  is  not  included.  It  is  not  part  of  the  judicial 
branch. 

Mr.  Edwards.  No,  it  is  a  Federal  court. 

Do  you  happen  to  know — not  your  subject,  I  am  sure,  how  we 
keep  track  of  these  fines?  Judges  have  testified  before,  were  telHne 
us  about  70,000-odd,  10-cent  minor  cases,  where  fines  are  imposed 
on  minor  offenders  or  short-term  sentences.  Do  you  know  how  we 
keep  track  of  whether  or  not  they  pay  those  fines? 

Mr.  Wray.  Yes,  in  fact,  we  testified  a  couple  days  ago  on  that 
issue.  The  courts  are  in  the  process  of  developing  a  National  Fine 
Center  which  will  consolidate  within  one  central  source  the  initial 
receipting  and  accounting  for  almost  all  fines  and  other  criminal 
debt  imposed  in  Federal  cases. 

Right  now,  the  system  is  very  much  decentralized,  with  each 
local  court  being  responsible  for  that  either  through  the  clerk  of 
court  or  the  probation  office,  or  in  some  districts,  the  U.S.  attor- 
ney's office  is  charged  with  initial  responsibility  for  collecting  debts. 

Mr.  Edwards.  I  presume  a  lot  of  them  are  not  collected;  is  that 
correct? 

Mr.  Wray.  Well,  that  is  right,  a  lot  of  them  are  not  collected. 
Right  now,  there  is  a  very  severe  lack  of  information  about  how 
much  is  due  and  owing  in  Federal  debts.  In  addition  to  that,  ulti- 
mately there  are  questions  about  how  much  is  collectable  in  terms 
of  criminal  debt.  But  it  is  a  very  severe  problem  right  now. 
Criminal  debt  collection  is  a  very  big  problem,  due  in  part  to  a  lack 
of  information. 

Mr.  Edwards.  Where  do  they  incarcerate  all  these  petty  offend- 
ers? In  local  jails  or  in  the  Federal 

Mr.  Wray.  Well,  primarily  at  Federal  facilities,  yes. 

Mr.  Jenkins.  If  it  was  a  petty  offender  for  a  short  period  of  time, 
the  Bureau  of  Prisons  wouldn't  put  them  in  one  of  their  own  insti- 
tutions. They  would  usually  contract  with  a  local  jail  for  a  short 
period  of  time,  rather  than  put  them  in  a  Bureau  of  Prisons 
institution, 

Mr.  Edwards.  And  in  the  cases  where  a  13-year-old  in  Federal 
court  is  tried  and  convicted,  pursuant  to  the  crime  bill,  I  presume 
that  provision  will  stay  in  there,  although  some  of  us  have  strong 
objections  to  it,  we  have  no  Federal  facilities  for  juveniles.  Is  that 
correct? 

Mr.  Jenkins.  Yes,  that  is  correct,  they  also  contract  for  juveniles. 

Mr.  Edwards.  That  would  have  to  be  contracted  with  some  local 
program? 

Mr.  Jenkins.  Right,  they  contract  for  juvenile  facilities,  for  any 

juvenile. 

Mr.  Edwards.  Well,  thank  you. 

Mr.  Hughes.  As  the  gentleman  knows,  prisons  are  a  growth  in- 
dustry in  this  country. 

Mr.  Edwards.  Well,  we  are  privatizing  a  lot  of  them.  After  I  re- 
tire, I  can  go  into  that  business. 

Mr.  Hughes.  Well,  as  the  gentleman  knows,  the  AO  just  recently 
set  up  a  new  prototype  test  of  a  new  Fine  Center,  in  North  Caro- 
lina, and  I  suppose  we  are  going  to  look  at  that  experience  there 
before  we  determine  whether  we  need  to  expand  that  national  sys- 
tem. 
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Mr.  Wray.  Well,  actually,  the  AO  has  redesigned  the  Fine  Center 
approach  now  and  moving  away  from  the  North  Carolina  approach. 

Mr.  Hughes.  I  understand  tnere  are  a  number  of  fines  we  have 
not  collected,  a  very  high  percentage  of  fines  imposed. 

Mr.  Wray,  Well,  the  outstanding  balance  of  criminal  debt  right 
now  is  $4  billion,  approximately. 

Mr.  Hughes.  Four  billion. 

Mr.  Wray.  About  two-thirds  of  it  consists  of  restitution  orders. 

Mr.  Hughes.  That  is  incredible.  The  gentleman  from  California 
is  absolutely  right,  it  points  up  how  much  work  we  have  to  do.  We 
must  do  a  mr  better  job  than  we  have  done  of  tracking  those  fines. 
They  just  drop  through  the  cracks. 

Of  course  judges,  probation  officers,  get  overworked  and  nobody 
focuses  in  on  them.  The  U.S.  attorneys  oflfice  is  busy  with  other 
cases;  they  don't  worry  about  a  case  that  is  disposed  of,  in  many 
instances.  But  certainly  an  automated  system  that  will  collect  that 
data  in  a  central  location  should  enable  us  to  do  a  far  better  job 
in  providing  that  information  to  the  courts. 

Mr.  Wray.  Yes,  that  is  a  very  difficult  challenge,  to  get  the  infor- 
mation reconciled  and  get  it  initially  entered  into  a  national  sys- 
tem. I  think  as  one  of  tne  earlier  witnesses  mentioned,  the  sched- 
ule now  for  the  first  phase  of  the  refined  Fine  Center  approach  is 
to  have  all  of  that  centralized  here  in  Washington,  receive  it  manu- 
ally, and  then  put  it  on  a  system  by  September  1996. 

Mr.  Hughes.  Well,  that  is  something  my  colleague  from  Califor- 
nia and  I  can  do  as  we  leave  this  institution  at  the  end  of  this  year. 
We  can  start  to  write  to  our  congressmen  and  the  judiciary  about 
that  and  some  other  problems  that  unfortunately  will  not  be  re- 
solved before  we  leave  here,  Don. 

Mr.  Edwards.  I  am  going  to  spend  a  lot  of  time  on  it. 

Mr.  Hughes.  I  intend  to  do  a  lot  of  letter  writing. 

We  thank  you,  Mr.  Wray.  You  have  been  most  helpful  to  us 
today.  We  appreciate  it  very  much.  As  I  indicated  earlier  when  we 
had  the  judges  before  us,  the  General  Accounting  Office  over  the 
years  has  done  a  splendid  job  and  we  are  in  your  debt  for  what  you 
do. 

Thank  you  very  much. 

That  completes  the  testimony  for  today  and  the  subcommittee 
stands  adjourned. 

[Whereupon,  at  11:38  a.m.,  the  subcommittee  adjourned,  to  re- 
convene subject  to  the  call  of  the  Chair.] 


APPEND IXES 


Appendix  1.— Section- by-Section  Analysis  of  H.R.,  4357,  the 
Federal  Courts  Improvement  Act  of  1994 


TITLE  I  —  FEDERAL  COURTS  STUDY  COMMITTEE  RECOMMENDATIONS 

Section  101.   DIVERSITY  JURISDICTION. 

Subsection  (a)  of  this  section  would  amend  section  1332  of 
title  28  relating  to  diversity  jurisdiction  to  raise  the 
jurisdictional  amount  from  $50,000  to  $75,000  and  to  index  such 
amount  for  inflation  to  be  adjusted  at  the  end  of  each  year 
evenly  divisible  by  five.   The  purpose  of  this  amendment  is  to 
supplement  the  increase  of  the  jurisdictional  amount  from  $10,000 
to  $50,000  in  the  100th  Congress  by  a  modest  upward  adjustment  to 
$75,000  and  to  maintain  the  workload  reducing  effects  of  these 
changes  by  indexing  the  diversity  jurisdictional  amount  to 
inflation.   This  was  an  alternative  recommendation  of  the  Federal 
Courts  Study  Committee  and  fits  within  the  rationale  of  the 
position  of  the  Judicial  Conference  on  diversity  jurisdiction. 

Section  102.   PRISONER  CIVIL  RIGHTS  SUITS. 

This  section  amends  42  U.S.C.  S  1997e  that  authorizes 
district  courts  to  require  state  prisoners  filing  section  1983 
actions  to  exhaust  the  prison's  administrative  grievance 
procedures,  if  the  United  States  Attorney  General  has  certified, 
or  the  district  court  has  determined,  that  the  procedures  are  in 
"substantial  compliance"  with  statutory  "minimum  requirements". 
This  section  amends  section  1997e  by  increasing  the  time  period 
for  exhaustion  of  administrative  remedies  to  120  days  and 
providing  some  flexibility  with  respect  to  the  statutory  minimum 
requirements  by  permitting  the  judge  to  require  exhaustion  if  he 
or  she  finds  that  the  procedures  adopted  by  the  prison  "are 
otherwise  fair  and  effective". 

Section  1997e  has  failed  to  fulfill  the  benefits  hoped  for 
when  it  was  enacted  in  1980.   This  appears  to  be  partially  the 
result  of  a  cumbersome  process  for  states  to  obtain  Department  of 
Justice  certification;  but  the  main  reason  seems  to  be  resistance 
by  prison  administrators  to  some  of  the  statutory  -inimum 
standards,  specifically  the  requirement  that  inmates  participate 
in  the  grievance  system's  design  and  administration.   The  Federal 
Courts  Study  Committee  noted  that  federal  prisons  are  not 
required  to  meet  the  standards  that  section  1997e  imposes  on  the 
states  and  several  states  have  adopted  effective  administrative 
remedies  that  do  not  conform  to  section  1997e  (Federal  Courts 
Study  Committee  Report,  p.  49).   Accordingly,  that  Committee 
recommended  more  flexibility  and  the  Implementation  of  a  program 
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to  encourage  state  and  local  prison  authorities  to  adopt  fair  and 
effective  administrative  procedures  to  deal  with  inmate 
grievances. 

It  might  also  be  noted  that  penal  custodial  institutions  in 
the  United  States  vary  tremendously.   Procedures  fair  and 
effective  in  a  small  county  jail  might  be  totally  unworkable  in  a 
large  maximum  security  prison. 

Section  103.   PARTIES'  CONSENT  TO  BANKRUPTCY  JUDGE'S 
FINDINGS. 

28  U.S.C.  §  157(c)(1)  provides  that  a  bankruptcy  judge  may 
hear  a  non-core  proceeding  that  is  otherwise  related  to  a  case 
under  title  11  and,  in  such  proceeding,  shall  submit  to  the 
district  court  proposed  findings  of  fact  and  conclusions  of  law. 
Any  final  order  or  judgment  must  be  entered  by  the  district  judge 
after  considering  the  findings  of  fact  and  conclusions  of  law  and 
reviewing  any  matters  to  which  any  party  has  "timely  and 
specifically  objected."   Even  when  no  party  objects  to  what  the 
bankruptcy  judge  has  proposed,  the  bankruptcy  judge  may  not 
proceed  to  enter  appropriate  orders  and  judgments  without 
"express"  consent  of  all  of  the  parties  as  provided  in  the 
Federal  Rules  of  Bankruptcy  Procedure. 

Subsection  (c)(1)  proceedings  are  to  be  distinguished  from 
subsection  (c)(2)  proceedings  in  which  all  parties  have  agreed  at 
the  outset  that  the  bankruptcy  judge  may  hear,  determine,  and 
enter  appropriate  orders  and  judgments,  subject  only  to  regular 
appeal  procedures. 

The  result  is  that  subsection  (c)(1)  proceedings  impose  a 
time-consuming  procedure  on  the  system  that  is  extremely  and 
unnecessarily  wasteful  of  Article  III  judicial  resources  by 
requiring  Article  III  judge  consideration  of  findings  of  fact  and 
conclusions  of  law  proposed  by  the  bankruptcy  judge  to  which 
there  is  no  objection  by  any  of  the  parties  and  Article  III  judge 
entry  of  appropriate  orders  and  judgments.   Moreover,  in  default 
cases,  implied  consent  is  particularly  important  to  prevent 
unnecessary  delays. 

This  amendment  deals  with  this  problem  by  amending 
subsection  (c)(1)  to  provide  that  a  party  will  be  deemed  to  have 
consented  to  the  findings  of  fact  and  conclusions  of  law  proposed 
by  the  bankruptcy  judge  unless  the  party  files  a  timely 
objection — within  ten  days  under  Rule  9033  of  the  Federal  Rules 
of  Bankruptcy  Procedure — after  which  time  the  findings  and 
conclusions  become  final  and  the  bankruptcy  judge  may  enter  an 
appropriate  order  in  the  case.   By  making  provision  for  implied 
consent  in  the  absence  of  timely  objection,  this  cunendment 
resolves  the  problem  of  totally  unnecessary  delay  in  default 
cases  where  persons  cannot  be  located,  promotes  the  economic  use 
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of  both  judicial  and  party  resources  where  no  party  in  fact 
objects,  and  does  so  without  denying  an  objecting  party  the 
opportunity  to  seek  Article  III  de  novo  consideration  of  non-core 
proceedings . 

It  is  noted  that  this  proposal  originated  with  the  Federal 
Courts  Study  Committee  which  recommended  applying  implied  consent 
principles  to  bankruptcy  judge  authority  in  non-core  proceedings. 
Unlike  the  Federal  Courts  Study  Committee,  however,  the  Judicial 
Conference  concluded  that  subsection  (c)(1)  rather  than  (c)(2) 
should  be  the  vehicle  for  the  concept  because  ( 1 )  there  was  no 
strong  policy  argument  for  implying  consent  for  final  action  by  a 
bankruptcy  judge  at  the  beginning  of  the  proceedings;  (2)  the 
implied  consent  concept  more  logically  applied  to  proceedings 
that  initially  involved  at  least  one  party  objecting  to  final 
disposition  by  a  bankruptcy  judge;  (3)  an  appropriate  point  to 
revisit  the  consent  issue  was  after  all  parties  had  knowledge  of 
the  bankruptcy  judge's  findings  of  fact  and  conclusions  of  law 
and  had  been  given  an  opportunity  to  object;  and  (4)  it  was 
important  not  to  inadvertently  provide  an  argument  that  parties 
could  revoke  their  previously  given  express  consent  to  final 
determination  by  a  bankruptcy  judge  under  (c)(2).   There  are  also 
several  technical  differences  between  the  Federal  Courts  Study 
Committee  proposal  and  this  cunendment,  such  as  clarifying  that 
the  parties  could  object  to  any  part  of  both  findings  and  the 
conclusions  of  law  and  using  the  phrase  "in  a  timely  manner"  to 
provide  that  the  Bankruptcy  Rules  govern  the  time  period  for 
objection  rather  than  specifying  a  statutory  time  of  30  days. 

Section  104.   EKFORCEMENT  OF  NATIONAL  LABOR  RELATIONS  BOARD 
ORDERS. 

This  section  amends  29  U.S.C.  S  160  to  provide  that  orders 
of  the  National  Labor  Relations  Board  are  self-enforcing  and  to 
give  jurisdiction  over  contempt  and  executions  to  the  district 
courts. 

Under  current  law  when  the  National  Labor  Relations  Board 
issues  an  order,  the  Board  must  petition  a  court  of  appeals  for 
enforcement  of  the  order  and  appropriate  temporary  relief  or 
restraining  order.   The  statutory  provisions  for  entry  of 
enforcement  orders  by  the  courts  of  appeals  require  the  Board  to 
return  to  that  court  for  an  order  of  contempt  if  the  respondent 
fails  to  obey.   If  the  Board  desires  to  levy  on  a  money  judgement 
it  must  make  application  to  the  court  of  appeals  to  transfer  its 
order  to  the  district  court  so  that  the  judgement  may  be  docketed 
locally  and  execution  proceedings  commenced. 
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This  section  would  provide  that  NLRB  orders  would  become 
final  upon  exhaustion  of  appellate  remedies  and  provide  the 
district  courts  of  the  United  States  jurisdiction  to  enforce 
final  orders  of  the  Board  through  the  imposition  of  civil  penalty 
actions. 

Any  person  aggrieved  by  a  final  order  of  the  Board  may  still 
obtain  review  of  the  order  in  any  United  States  court  of  appeals 
in  the  circuit  where  the  unfair  labor  practice  is  alleged  to  have 
occurred  or  where  the  person  resides  or  transacts  business,  or  in 
the  United  States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit.   However,  if  the  respondent  does  not  contest  the  order, 
or  upon  exhaustion  of  appellate  remedies,  the  order  would  become 
final  and  subject  to  enforcement  in  the  district  courts. 

Section  105.  QUALIFICATIOH  OF  CHIEF  JUDGE  OF  COURT  OF 
INTERNATIONAL  TRADE. 

Under  existing  28  U.S.C.  S  251(b),  the  President  designates 
one  of  the  nine  judges  of  the  court,  who  is  less  than  70  years 
old,  to  serve  as  chief  judge.   The  chief  judge  so  designated 
continues  to  serve  as  chief  judge  until  the  judge  reaches  the  age 
of  seventy  and  another  judge  is  designated  as  chief  judge  by  the 
President. 

The  method  for  selecting  the  chief  judges  of  the  other 
federal  courts  provides  that  the  chief  judge  of  the  court  shall 
be  the  judge  in  regular  service  who  is  senior  in  commission  of 
those  judges  who  (a)  are  sixty-four  years  of  age  or  under;  (b) 
have  served  as  a  judge  of  the  court  for  at  least  one  year;  and 
(c)  have  not  previously  served  as  chief  judge. 

This  method  of  selection  was  reviewed  by  the  Federal  Courts 
Study  Committee,  which  recommended  that  this  method  should  not  be 
changed.   In  particular,  the  Committee  Report  stated: 

"The  modified  seniority  method  of  chief  judge 
selection  established  in  1982  (see  28  U.S.C.  SS  45  & 
136)  is  not  faultless,  but  it  operates  well  in  practice 
and  is  preferable  to  any  other  method.   The  statutorily 
specified  term  for  chief  judges  is  a  definite 
improvement  over  the  previous  pattern  of  very  short  or 
very  long  periods  of  service." 

Legislation  to  change  the  system  for  selecting  the  chief  judge  of 
the  Court  of  International  Trade  to  conform  with  the  modified 
seniority  system  applicable  to  every  other  Article  III  court 
would  be  a  significant  improvement  over  political  selection  of  a 
chief  judge  by  the  President  and  has  the  support  of  the  Judicial 
Conference  of  the  United  States. 
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Section  106.   JUDICIAL  COST-OF-LIVING  INCREASES. 

This  section  repeals  a  provision  enacted  in  a  continuing 
appropriation  resolution  in  1981  that  bars  annual  cost-of-living 
adjustments  in  pay  for  federal  judges  except  as  specifically 
authorized  by  Congress.   While  the  sponsors  of  the  provision 
applied  it  only  to  a  single  year,  the  Comptroller  General  ruled 
that  it  was  permanent  law.   However,  the  Comptroller  General 
recommended  repeal  of  section  140  to  the  99th  Congress;  instead. 
Congress  adopted  the  practice  of  suspending  application  of 
section  140  to  discrete  cost-of-living  raises.   Repeal  of  section 
140  restores  the  operation  of  28  U.S.C.  §  461  as  to  Article  III 
judges  and  parity  with  the  other  two  branches  of  government,  as 
enacted  by  the  Federal  Salary  Cost-of-Living  Adjustment  Act  of 
1975  and  amended  by  the  Ethics  Reform  Act  of  1989. 

TITLE  II  —  JUDICIAL  FINANCIAL  ADMINISTRATION 

Section  201.   REIMBURSEMENT  OF  JUDICIARY  FOR  CIVIL  AND  CRIMINAL 
FORFEITURE  EXPENSES. 

This  section  eunends  section  524(c)  of  title  28,  United 
States  Code,  to  authorize  reimbursement  of  the  Judicial  Branch, 
out  of  funds  in  the  Department  of  Justice  Asset  Forfeiture  Fund 
and  the  Department  of  Treasury  Asset  Forfeiture  Fund,  for  certain 
expenses  incurred  by  the  Judicial  Branch  in  connection  with 
adjudications  of  asset  forfeitures,  the  provision  of  defense 
services  pursuant  to  the  Criminal  Justice  Act  (CJA) ,  18  U.S.C. 
S  3006A,  to  persons  whose  assets  have  been  forfeited,  and  the 
furnishing  of  home  detention  services  and  equipment.   No 
reimbursement  of  judges'  salaries  is  authorized  under  this 
cimendment  in  order  to  avoid  any  appearance  that  a  judge  might 
benefit  from  the  decision  in  any  forfeiture  proceeding. 
Similarly,  to  avoid  any  appearance  that  federal  defenders  or 
other  CJA  appointed  counsel  might  benefit  from  assets  forfeited 
by  their  dlients,  reimbursement  from  forfeited  assets  for  the 
costs  of  representation  is  authorized  only  to  the  extent  that 
such  assets  would  have  been  available  for  reimbursement  or 
contribution  under  subsection  (f)  of  the  CJA  had  the  forfeiture 
not  occurred. 

The  amendment  limits  the  total  amount  available  for 
reimbursement  in  any  fiscal  year  to  an  eimount  that  does  not 
exceed  the  judiciary's  costs   in  providing  the  designated 
services  and  to  the  lesser  of  10  percent  of  the  total  revenues 
credited  to  both  Funds  during  any  fiscal  year  or  $50,000,000. 
However,  the  Attorney  General  has  the  discretion  to  reimburse  the 
Judicial  Branch  more  than  that  amount  if  the  actual  expenses  of 
the  Judicial  Branch  exceed  the  limit. 
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The  amendment  requires  the  Director  of  the  Administrative 
Office  of  the  United  States  Courts  to  transmit  to  the  Attorney 
General  an  annual  report  on  the  reimbursable  expenses  of  the 
Judicial  Branch.   Amounts  reimbursed  to  the  Judicial  Branch  are 
to  be  transferred  into  the  same  fund  that  now  receives  the  fees 
from  civil  filings,  bankruptcy  filings,  and  motions  to  lift  the 
automatic  stay  in  bankruptcy  proceedings.   Sums  in  that  fund  are 
available  for  Judicial  Branch  expenses  until  expended,  without 
appropriation.   The  Judiciary  would  be  reimbursed  from  the  two 
funds  for  costs  associated  with  forfeitures,  including  the 
reimbursement  of  the  Defender  Services  appropriation  for  expenses 
of  representation  by  appointed  counsel,  just  as  other  agencies 
are  reimbursed  for  their  roles  in  seizures  and  forfeitures.   It 
is  anticipated  that  the  portion  of  the  transferred  funds 
attributable  to  the  expenses  for  CJA  representation  will  be  used 
to  fund  CJA  services. 

The  Judiciary  will  also  be  reimbursed  for  costs  associated 
with  home  detention.   Home  detention  is  an  alternative  to 
incarceration  that  lowers  the  demand  for  prison  space.   Given 
that  prison  construction  is  a  currently  authorized  use  of  the 
Asset  Forfeiture  Fund,  and  that  home  detention  is  a  substitute 
for  additional  prison  construction,  reimbursing  the  Judiciary  for 
the  costs  of  home  detention  and  other  alternatives  to 
incarceration  is  an  appropriate  use  of  the  Asset  Forfefture  Fund. 
The  courts'  home  detention  pilot  project  in  1990  included  500 
offenders.   In  1991,  the  prograun  was  expanded  to  2,000  persons. 
If  sufficient  funding  is  available,  the  program  could  grow  to 
include  at  least  1,000  additional  offenders  per  year  nationwide 
for  the  next  several  years. 

Section  202.   AMENDMENTS  TO  THE  JUDICIARX  AUTOMATION  FUND. 

This  section  extends  the  authorization  for  the  Judiciary 
Automation  Fund  by  five  years,  to  September  30,  1999,  and  makes 
technical  changes  in  the  language  to  clarify  the  purposes  for 
which  the  funds  can  be  spent. 

These  changes  include  amendments  to  section  612(a)  of  title 
28  to  reflect  the  practice  in  the  first  years  of  the  statute  that 
the  Fund  was  mainly  applicable  to  the  activities  funded  under  the 
Courts  of  Appeals,  District  Courts, and  Other  Judicial  Services 
appropriation.   As  examples,  activities  in  the  Supreme  Court  c id 
the  Federal  Judicial  Center  have  not  been  covered  by  the  Fund. 
Other  agencies  of  the  Judiciary  would  be  authorized  to  use  the 
Fund  if  they  deemed  it  appropriate. 

In  section  612(b)(1),  reference  is  made  to  authority  to 
collect  fees  for  the  benefit  of  the  Fund,  as  specified  in 
sec.  404  of  P.  L.  101-515.   This  fee  authorization  statute, 
enacted  after  the  Fund  was  established,  directs  certain  fees  to 
be  deposited  in  the  Fund. 
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In  section  612(e),  the  amount  of  $75,000,000  available  for 
contracting  in  advance  of  availability  of  amounts  in  the  Fund  has 
been  changed  to  the  estimate  of  deposits  into  the  Fund  during  the 
fiscal  year  in  which  the  obligation  is  being  made. 

In  section  612 (i),  a  change  in  reprogramming  authority  is 
made  to  accommodate  the  requirements  of  discretionary  spending  by 
Clerks  of  Court  and  other  court  unit  executives  under  the  "budget 
decentralization"  progrcim  authorized  by  the  Judicial  Conference 
and  approved  by  the  Congress.   Up  to  $1,000,000  may  be 
transferred  from  the  Fund,  with  Conference  approval,  before 
permission  of  the  Appropriations  Committees  is  required  for 
transfers.   Such  transfers  can  only  be  made  to  the  appropriation 
from  which  the  funds  originated. 

In  section  612(1),  the  Fund  authorization  is  extended  to 
five  years,  from  the  end  of  fiscal  year  1994,  September  30,  1994, 
to  the  end  of  fiscal  year  1999,  September  30,  1999. 

Sectioneaa3of  ffieKKABfelU  2999;.  MptMibBrLlBQ  1889. 

In  September  1992,  the  Judicial  Conference,  noting  that 
civil  filing  fees  had  been  increased  from  $15  to  $60  in  1978  and 
from  $60  to  $120  in  1986,  recommended  that  28  U.S.C.  S  1914(a)  be 
2unended  to  increase  the  civil  filing  fee  from  $120  to  $150. 

This  amendment  increases  the  civil  filing  fee  under  28 
U.S.C.  S  1914  from  $120  to  $150.   It  also  amends  28  U.S.C.  S  1931 
to  have  the  first  $90  (rather  than  $60)  of  each  fee  be  deposited 
into  the  special  judiciary  fund  in  the  Treasury  to  be  available 
to  offset  funds  appropriated  for  the  operation  and  maintenance  of 
the  courts. 

Section  204.   INCREASE  IN  ATTORNEY  ADMISSION  PEES. 

This  proposal  would  allow  the  Judiciary  to  retain  the 
revenue  firom  increases  above  current  levels  in  (1)  attorney 
admission  fees,  (2)  duplicate  admission  certificates,  and  (3) 
certificates  of  good  standing.   It  is  anticipated  that  if  such 
legislation  were  enacted,  the  Judicial  Conference  would  raise  the 
attorney  admission  fee  from  $20  to  $50,  and  raise  fees  for 
duplicate  admission  certificates  and  certificates  of  good 
standin-,  from  $5  to  $15.   This  would  provide  about  $2  million 
annually  for  the  Judiciary. 

Section  205.   TRANSFER  OF  RETIREMENT  FUNDS. 

This  amendment  would  allow  the  Judiciary's  contributions  to 
the  Civil  Service  Retirement  Fund  (CSRF)  to  be  paid  back  to  the 
Judiciary  when  bankruptcy  and  magistrate  judges  for  whom  the 
contributions  were  made  elect  to  transfer  from  the  Civil  Service 
Retirement  System  (CSRS)  or  the  Federal  Employees'  Retirement 
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system  (FERS)  to  the  28  U.S.C.  S  377  retirement  program 
established  by  the  provisions  of  the  Retirement  and  Survivors ' 
Annuities  for  Bankruptcy  Judges  and  Magistrates  Act  of  1988  (Pub. 
L.  100-659).   The  funds  are  to  be  transferred  from  the  Civil 
Service  Retirement  Fund  to  the  fund  established  under  28  U.S.C. 
S  1931.   It  should  be  noted  that  if  the  bankruptcy  judge  or 
magistrate  judge  elects  a  retirement  annuity  under  both  the  civil 
service  system  and  the  section  377  provisions,  only  the  accrued 
employer  contributions  and  accrued  interest  on  such  contributions 
made  on  behalf  of  the  bankruptcy  judge  or  magistrate  judge  for 
service  credited  under  section  377  may  be  transferred. 

Section  206.   CONSOLIDATION  OF  UNCLAIMED  FUNDS. 

Bankruptcy,  and  to  a  lesser  extent  District  Courts,  hold 
over  $10  million  in  unclaimed  funds.   Under  28  U.S.C.  §  2042, 
courts  are  to  hold  the  unclaimed  funds  for  five  years,  then 
transfer  the  funds  to  the  Treasury.   Although  some  courts  are 
depositing  their  unclaimed  funds  for  five  years  in  the  registry, 
many  courts  are  depositing  the  funds  in  the  Treasury  immediately. 

This  is  because  when  a  court  deposits  the  funds  in  the 
registry,  a  time-consuming  administrative  burden  is  created  for 
the  court.   The  court  must  monitor  the  interest  earned  on  the 
funds  and  allocate  a  portion  of  the  interest  to  each  separate 
case.   Often,  amounts  of  unclaimed  funds  associated  with  each 
case  are  small,  creating  paperwork  disproportionate  to  the  cimount 
of  money  involved.   Although  the  administrative  burden  is  reduced 
when  the  funds  are  put  directly  in  the  Treasury,  the  Judiciary 
loses  revenue,  and  the  statute  is  being  violated.   (The  Judiciary 
has  authority  to  set  and  retain  a  management  fee  for  registry 
funds,  currently  established  at  10%  of  any  interest  earned  on 
such  funds.)   This  has  been  an  issue  in  several  courts'  audits. 

Under  this  proposal,  courts'  unclaimed  funds  would  be 
deposited  into  a  single  interest-bearing  account  for  which  the 
Director  bf  the  Administrative  Office  would  have  fiduciary 
responsibility.   Ten  percent  of  the  interest  earned  would  be 
retained  by  the  Judiciary,  consistent  with  registry  fees.   The 
administrative  burden  placed  upon  courts  of  maintaining 
accounting  records  would  be  eliminated,  although  the  courts  would 
still  need  to  maintain  the  names  of  individual  claimants  and  the 
amount  of  principal  owed  to  them  in  their  case  re^-ords.   Also, 
the  Judiciary  would  increase  its  revenues,  because  the 
administrative  fee  would  be  consistently  applied  and  collected. 

Section  207.   INTERPRETER  PERFORMANCE  EXAMINATION  FEES. 

Since  the  enactment  in  1978  of  the  Court  Interpreters  Act, 
28  U.S.C.  S  1827,  the  Administrative  Office  has  been  responsible 
for  the  development  and  administration  of  interpreter 
certification  examinations.   From  1985  to  the  present,  the 
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Administrative  Office  has  contracted  with  the  University  of 
Arizona  to  perforin  this  function.   Under  this  contract,  the 
contractor  may  charge  a  fee  to  offset  costs  of  developing  and 
administering  the  exam.   For  the  Spanish  certification  exam,  the 
fees  collected  by  the  University  defray  a  significant  portion  of 
the  cost. 

While  this  contracting  approach  has  been  followed  for  almost 
a  decade,  a  review  of  the  program  has  raised  some  concerns  £.bout 
the  validity  of  contract  language  permitting  the  contractor  to 
collect  fees  and  budget  funds  without  clear  statutory 
authorization.   Accordingly,  this  proposed  amendment  to  28  U.S.C. 
S  1827  would  expressly  authorize  the  Director  of  the 
Administrative  Office  to  prescribe  fees  for  these  excuninations 
and  to  permit  the  contractor  to  collect  and  retain  the  fees  as 
payment  for  contract  services.   The  proposed  amendment  would  also 
validate  such  provisions  in  current  and  past  contracts.   Any 
funds  collected  after  the  proposed  amendment  takes  effect  that 
are  not  retained  by  a  contractor  would  be  deposited  into  the 
offsetting  fund  established  under  28  U.S.C.  S  1931. 

TITLE  III.   JUDICIAL  PROCESS  IMPROVEMENTS 

Section  301.   COURT  ARBITRATION  AUTHORIZATION. 

After  more  than  ten  years  of  arbitration  pilot  projects  in 
approximately  20  districts,  it  has  become  generally  accepted  that 
exclusive  reliance  on  traditional  adjudication  can  no  longer 
adequately  serve  the  goal  of  providing  a  just,  speedy,  and 
inexpensive  determination  of  every  civil  action  filed  in  the 
federal  district  courts. 

A  defining  feature  of  arbitration  (as  opposed  to  other 
alternative  dispute  resolution  techniques)  is  that  it  provides 
parties  an  expert's  judgment  on  the  merits  of  a  case  after  a 
semi-formal  adjudication  hearing.   This  feature  makes  arbitration 
particularly  suited  to  the  settlement  of  contract  and  tort  cases 
involving  relatively  modest  sums  of  money,  i.e.,  cases  in  which 
litigation  costs  tend  to  be  disproportionate  to  the  amount  at 
stake.   Arbitration  is  distinguished  from  mediation  which  is  an 
informal  process  where  a  neutral  person  helps  the  parties 
identify  the  issues  in  dis^-ute  and  reach  agreement.   The 
mediator's  role  is  to  encourage  the  litigants  to  reach  a 
negotiated  settlement,  not  to  offer  an  opinion  on  the  merits. 

Prior  to  1988,  the  experiments  in  arbitration  in  the 
district  courts  were  accomplished  through  local  rules  as 
mandatory  court-annexed  arbitration  programs.   In  1988,  Congress 
enacted  legislation  providing  a  statutory  framework  to  continue 
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the  prior  projects,  as  well  as  to  initiate  voluntary  arbitration 
progrcuns  in  ten  additional  courts.   The  statutory  authority  for 
these  progrcims  expires  in  November  1993. 

Pursuant  to  the  1988  legislation,  the  Federal  Judicial 
Center  completed  an  evaluation  of  the  arbitration  progrcun  in  the 
federal  courts  and  transmitted  a  report  to  the  Congress  in 
October  1991. 

In  March  1993,  the  Judicial  Conference  agreed  that  the  1988 
arbitration  provisions  in  28  U.S.C.  SS  651-658  should  be 
continued,  with  provision  for  (1)  discretionary  authorization  for 
all  federal  district  courts  to  utilize  voluntary  arbitration 
progrcims;  and  (2)  authorization  for  the  existing  20-district 
arbitration  progreuns  consisting  of  ten  mandatory  and  ten 
voluntary  programs  to  continue.   Section  301  implements  this 
position  of  the  Conference. 

Section  302.   DUTIES  OF  MAGISTRATE  JUDGE  ON  EMERGENCY  ASSIGNMENT. 

Section  636(f)  of  title  28  permits  the  temporary  assignment 
of  a  magistrate  judge  from  one  judicial  district  to  another  in 
emergency  situations  upon  the  concurrence  of  the  chief  judges  of 
the  districts  involved.   The  magistrate  judge  may  perform  duties 
specified  in  section  636(a)  and  (b)  .   Subsection  (f)  was  added  to 
the  Federal  Magistrates  Act  in  1972.   The  civil  consent 
provisions  in  section  636(c)  were  enacted  in  1979,  subsequent  to 
the  enactment  of  the  emergency  provisions.   It  would  appear  that 
through  oversight  no  corresponding  subsection  (f)  amendment  was 
made  in  1979  to  permit  magistrate  judges  on  emergency  assignment 
in  another  district  to  enter  judgment  in  civil  cases  upon  the 
consent  of  the  parties.   Accordingly,  this  amendment  corrects 
that  oversight. 

Section  303.   CONSENT  TO  TRIAL  IN  CERTAIN  CRIMINAL  ACTIONS. 

Under  18  U.S.C.  S  3401(b),  United  States  magistrate  judges 
may  not  try  a  misdemeanor  or  petty  offense  case  unless  the 
defendant  files  a  written  consent  to  be  tried  before  a  magistrate 
judge  and  specifically  waives  in  writing  the  right  to  be  tried  by 
an  Article  III  judge.   Before  the  defendant  files  such  consent, 
the  magistrate  judge  must  "carefully  explain"  to  the  defendant 
that  h'.  or  she  has  a  right  to  trial  before  an  Article  III  judge. 
The  new  section  removes  this  restriction  in  petty  offense  cases, 
thereby  authorizing  magistrate  judges  to  try  petty  offense  cases 
without  the  consent  of  the  defendants.   The  section  also 
authorizes  magistrate  judges  to  try  misdemeanor  cases  upon  either 
written  consent  or  oral  consent  of  the  defendant  on  the  record. 
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Elimination  of  Consent  in  Petty  Offense  Cases 

Section  19  of  title  18,  United  States  Code,  defines  a  petty 
offense  as  a  Class  B  misdemeanor,  a  Class  C  misdemeanor,  or  an 
infraction,  for  which  the  maximum  fine  is  $5,000  for  an 
individual.   In  large  part,  the  petty  offense  cases  heard  in 
federal  courts  involve  traffic  violations  or  other  violations  of 
regulations  governing  federal  enclaves,  including  national  parks 
and  military  bases. 

This  provision  eliminates  the  option  a  defendant  currently 
has  in  a  proceeding  before  a  magistrate  judge  to  insist  on 
Article  III  court  disposition  of  a  petty  offense.   In  so  doing, 
it  provides  an  efficient,  professional  forum  for  dealing  with 
misconduct  of  a  minor  nature  most  often  occurring  on  federal 
enclaves  and  typically  remote  from  Article  III  facilities. 
Indeed,  most  defendants  routinely  consent  to  proceeding  before 
the  magistrate  judge.   Some  defendants,  however,  purposely 
decline  to  consent  to  a  trial  before  a  magistrate  judge, 
expecting  the  prosecution  to  drop  the  charges  rather  than  incur 
the  excessive  expense  and  inconvenience  of  trial  before  an 
Article  III  judge  when  compared  to  the  seriousness  of  the 
misconduct.   Other  defendants  decline  to  consent  for  a  variety  of 
different  reasons,  often  with  a  similar  result.   An  additional 
benefit  to  the  system  is  the  elimination  of  the  necessity  of  a 
complicated  procedure  on  the  record  for  obtaining  an  "informed 
consent  to  proceed"  from  each  defendant.   The  eunendment  therefore 
enhances  the  efficiency  of  the  courts  and  eliminates  the  abusive 
manipulation  of  the  system  by  some  defendants. 

Importantly,  there  is  no  constitutional  issue  involved  here. 
Palmare   v.    United  States,    411  U.S.  398,  407  (1973). 
Historically,  petty  offenses  were  not  considered  "crimes"  at 
common  law.   Safeguards  applicable  to  criminal  defendants  charged 
with  more  serious  crijnes ,  such  as  the  right  to  indictment  and 
trial  by  jury,  have  traditionally  not  been  applicable  to   petty 
offense  cases,  presumably  because  the  burdens  were  deemed 
undesirable  and  impractical  in  dealing  with  such  minor 
misconduct.  See   Frankfurter  &  Corcoran,  Petty   Federal   Offenses 
and   the  Constitutional    Guarantees   of  Trial   by  Jury,    39  Harv.  L. 
Rev.  917  (1926).   Accordingly,  there  is  a  historical  tradition  of 
such  matters  being  summarily  disposed  v3f  by  judicial  officers 
other  than  Article  III  judges,  including  U.S.  commissioners  and 
justices  of  the  peace.  See   also  District   of  Columbia   v.    Colts, 
282  U.S.  63  (1930);  Capital    Traction  Co.    v.   Hof ,    174  U.S.  1 
(1899)  (right  to  trial  by  jury  does  not  apply  to  petty  offenses). 

The  federal  magistrate  judge  system  is  mature  and  well 
equipped  to  provide  a  fair  and  effective  means  for  processing 
petty  offense  cases  without  resort  to  an  Article  III  judge.   The 
Judicial  Conference  has  repeatedly  recognized  this  capability  by 
endorsing  the  elimination  of  consent  in  petty  offense  cases.   In 
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1979,  the  Conference  favored  the  elimination  of  consent  in  petty 
offense  cases  during  the  congressional  debate  over  the  1979 
amendments  to  the  Federal  Magistrates  Act.   In  1981,  the 
Conference  restated  its  support  for  eliminating  consent  in  The 
Federal   Magistrates  System,    Report    to   the  Congress  by  the 
Judicial    Conference   of  the   United  States.      In  September  1991,  the 
Judicial  Conference  again  endorsed  the  provision  in  proposed 
housekeeping  legislation  that  would  eliminate  a  defendant's 
consent  to  trial  by  a  magistrate  judge  in  petty  offense  cases. 

Oral  ConseDt  in  Misdemeanor  Cases 

Section  303(a)(1)(B)  provides  that  the  consent  to  be  tried 
before  a  magistrate  judge  in  misdemeanor  cases,  other  than  those 
cases  included  in  section  303(a)(1)(A)  —  i.e.,  petty  offense 
cases  —  may  be  made  either  orally  on  the  record  or  in  writing. 
The  present  statute  requires  that  consent  to  trial  of  a 
misdemeanor  case  by  a  magistrate  judge  be  in  writing. 

There  is  no  legal  significance  between  written  consent  and 
consent  made  orally  on  the  record,  provided  that  the  defendant's 
consent  is  made  with  full  knowledge  of  the  consequences  of  such 
consent,  is  intelligently  given,  and  is  voluntary.   Such  knowing 
and  voluntary  consent  is  preseirved  in  the  new  section.   However, 
the  execution  of  a  written  consent  by  each  misdemeanor  defendant 
often  unnecessarily  prolongs  the  time  needed  to  hear  each  case. 
The  elimination  of  the  written  consent  requirement  saves  time  and 
eases  burdensome  paperwork  for  the  magistrate  judges  and  other 
district  court  personnel. 

Many  of  the  concerns  that  led  Congress  to  enact  the  written 
consent  provisions  of  18  U.S.C.  S  3401  in  1979  have  receded. 
Congress  has  already  demonstrated  that  it  is  comfortable  with  the 
quality  and  competence  of  magistrate  judges  and  less  concerned 
about  coerced  consent  when  it  relaxed  the  provisions  of  28  U.S.C. 
§  636(c)  governing  litigant  consent  to  civil  trials  by  magistrate 
judges  in=  1990.   Similar  reasoning  is  also  applicable  to  the 
misdemeanor  consent  provisions.   The  new  section  thus  preserves 
the  misdemeanor  defendant's  right  to  choose  adjudication  of  a 
case  by  an  Article  III  judge  while  also  hastening  judicial 
efficiency. 

The  other  changes  m.-'de  by  Section  303  merely  bring  other 
statutes  into  conformity  with  the  effects  of  Section  303(a) 
discussed  above. 

Section  304.   REMOVAL  OF  CASES  UNDER  THE  EMPLOYEE  RETIREMENT 
INCOME  SECURITY  ACT. 

The  proposed  aunendment  of  28  U.S.C.  section  1445,  to 
preclude  the  removal  of  section  1132(a)(1)(B)  claims,  would 
promote  the  policy  of  allowing  plaintiffs  to  choose  the  forum  in 
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which  to  litigate  such  a  claim  and  would  also  have  the  effect  of 
reducing  the  number  of  ERISA  claims  removed  to  federal  court. 
While  the  limitation  on  removal  would  curtail  defendants'  right 
to  insist  on  a  federal  forum  in  every  section  1132(a)(1)(B) 
claim,  it  would  not  present  a  substantial  burden  to  defendants. 
All  other  section  1132(a)  claims  are  given  exclusive  federal 
jurisdiction.  Thus,  other  claims  which  involve  federal  statutory 
rights  created  by  ERISA  will  still  be  heard  in  a  federal  forum. 
Also,  at  their  core,  the  section  1132(a)(1)(B)  claims  generally 
present  basic  breach  of  contract  disputes  which  can  be  capably 
handled  by  the  state  courts.  These  claims  do  not  present  unusual 
questions  of  federal  law  arising  from  ERISA's  complex  statutory 
scheme;  rather  claims  brought  under  section  1132(a)(1)(B)  concern 
only  employee  benefit  plans  and  rights  arising  thereunder,  not 
statutory  rights  arising  under  Title  I  of  ERISA.  Consequently, 
the  need  to  have  federal  courts  resolve  section  1132(a)(1)(B) 
claims  is  minimal.   The  proposed  amendment  does  not  preclude 
removal  based  on  diversity  of  citizenship  jurisdiction  where 
there  might  conceivably  be  a  federal  interest  in  protecting  out 
of  state  defendants  from  local  prejudice  in  state  courts. 

Section  305.   ELIMINATION  OF  IN-STATE  PLAINTIFF  IN  DIVERSITY 
JURISDICTION  CASES. 

The  first  sentence  of  the  proposal  repeals  in-state 
plaintiff  diversity  jurisdiction  in  language  functionally 
parallel  to  the  prohibition  of  in-state  defendant  diversity 
removal  jurisdiction  presently  set  forth  in  the  second  sentence 
of  28  U.S.C.  section  1441(b). 

The  second  sentence  of  the  proposed  section  1332(e)  is  a 
technical  provision  required  by  the  oddity  that  the  District  of 
Wyoming  is  the  only  federal  district  whose  territory  is  not 
contiguous  with  the  boundaries  of  a  single  state.   The  District 
of  Wyoming  includes  the  entirety  of  Yellowstone  National  Park, 
parts  of  which  are  within  the  states  of  Idaho  and  Montana.   Under 
the  terms'of  the  second  sentence  of  the  proposed  section  1332(e), 
a  diversity  suit  brought  by  a  citizen  of  Idaho  or  Montana  in  the 
district  of  Wyoming  would  not  be  considered  a  suit  by  an  in-state 
plaintiff,  and  would  not  be  affected  by  the  proposed  section 
1332(e)  . 

The  third  sentence  of  the  proposed  section  1332(e)  makes 
clear  that  the  enactment  of  the  new  subsection  has  no  effect  on 
the  right  of  removal  under  existing  law  of  defendants  who  are 
sued  by  a  diverse  plaintiff  in  the  courts  of  the  plaintiff's  home 
state. 


TITLE  IV  —  JUDICIARY  PERSONNEL  ADMINISTRATION, 
BENEFITS,  AND  PROTECTIONS. 
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Section  401.   JUDICIAL  RETIREMENT  MATTERS. 

Section  401(a)  changes  the  "rule  of  80"  age  and  service 
requirements  for  retirement  to  senior  status  by  justices  and 
Article  III  judges  under  28  U.S.C.  S  371(b).   Currently,  the 
earliest  time  at  which  a  justice  or  judge  may  take  senior  status 
is  at  age  65,  with  15  or  more  years  of  judicial  service. 
Subsection  401(a)  funends  28  U.S.C.  §  371  by  authorizing  justices 
and  judges  to  retire  to  senior  status  as  early  as  age  60  so  long 
as  the  combined  age  and  years  of  service  equals  80.   This 
enhanced  age  and  service  provision  does  not  apply  to  retirement 
from  the  office  under  28  U.S.C.  §  371(a),  for  which  the  minimum 
age  remains  65. 

Section  402.   SENIOR  JUDGE  CERTIFICATION. 

Section  402  revises  the  senior  judge  work  certification 
procedures  set  forth  in  28  U.S.C.  S  371(f).   The  law  currently 
requires  retired  justices  and  senior  judges  to  be  certified  every 
year  in  order  to  receive  subsequent  salary  increases  (other  than 
cost-of-living  increases).   If  a  justice  or  judge  is  not 
certified  in  any  year,  28  U.S.C.  S  371(f)(3)  provides  that  he  or 
she  is  thereafter  ineligible  to  be  certified  and  to  receive 
subsequent  salary  increases. 

Subsection  402(a)  alleviates  this  harsh  result,  and  provides 
retired  justices  and  judges  with  incentives  to  resume  working 
after  a  lapse  in  service,  by  allowing  retroactive  certification 
if  the  justice  or  judge  resumes  a  significant  workload.   This 
subsection  revises  28  U.S.C.  S  371(f)(3)  by  providing  that 
justices  or  judges  who  are  not  certified  in  one  year  may  perform 
work  in  a  subsequent  year  and  then  attribute  the  subsequent  work 
to  the  earlier  year,  in  order  to  satisfy  the  certification 
requirement  for  the  earlier  year.   It  further  provides  that 
senior  judges  may  not  receive  credit  for  the  same  work  for  more 
than  one  year. 

The  work  certification  requirement  in  28  U.S.C.  S  371(f)(1) 
distinguishes  between  judicial  duties,  which  must  be  performed  in 
an  amount  equal  to  what  an  average  active  judge  performs  in  three 
months,  and  administrative  duties,  which  must  equal  full-time 
work.   There  is  no  provision  for  aggregating  judicial  and 
administrative  duties  in  proportional  amoc.ts,  nor  is  there  any 
provision  for  judges  to  receive  credit  for  the  work  they  do  if 
they  are  unable  to  perform  administrative  duties  for  a  full  year. 
Subsection  402(b)  revises  28  U.S.C.  S  371(f)(1)  by  allowing 
retired  justices  and  judges  to  aggregate  administrative  work 
described  in  subparagraph  371(f)(1)(D)  with  judicial  work 
described  in  subparagraphs  371(f)(1)(A),  (B),  or  (C) .   Under  this 
revision,  only  one-half  of  the  administrative  worJc  may  be 
aggregated,  reflecting  the  proportionally  greater  amount  of 
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administrative  duties  that  must  be  performed  for  certification 
purposes  under  the  existing  requirement. 

Section  403.   CONTRIBUTION  RATE  FOR  SENIOR  JUDGES  UNDER  THE 
JUDICIAL  SURVIVORS'  ANNUITIES  SYSTEM. 

28  U.S.C.  §  376(b)(1)  currently  requires  a  senior  judge  to 
contribute  to  the  JSAS  system  at  the  3.5  percent  rate  rather  than 
the  2.2  percent  rate  unless  he  or  she  (1)  is  certified  to  receive 
salary  increases  under  the  Ethics  Reform  Act  of  1989,  if  retired 
after  meeting  the  "rule  of  80"  age  and  service  requirements,  or 
(2)  is  still  willing  and  able  to  work,  if  retired  on  grounds  of 
permanent  disability.   This  applies  a  2.2  percent  contribution 
rate  to  all  senior  Article  III  judges  and  all  retired  judges  of 
the  United  States  Court  of  Federal  Claims. 

Section  404.   REFUND  OF  CONTRIBUTION  FOR  DECEASED  DEFERRED 

ANNUITANT  UNDER  THE  JUDICIAL  SURVIVORS'  ANNUITIES 
SYSTEM. 

This  amendment  to  28  U.S.C.  §  376(o)(l)  is  a  technical 
amendment  to  address  a  contingency  not  addressed  under  the 
current  statute  relating  to  officials  who  retire  on  deferred 
annuities,  i.e.,  what  happens  if  a  judicial  official  retires  on  a 
deferred  annuity  and  agrees  to  continue  JSAS  contribution  during 
the  period  between  leaving  office  and  commencement  of  the  annuity 
but  either  dies  before  making  the  requisite  18  months  of 
contributions  for  vesting  purposes  (a  possibility  for  individuals 
who  join  JSAS  during  an  "open  season"  and  retire  shortly 
thereafter)  or  dies  without  eligible  survivors.   Under  the 
current  statute,  in  cases  where  a  judicial  official  dies  without 
eligible  survivors  or  before  his  or  her  JSAS  benefits  have  become 
vested,  a  lump  sum  payment  of  contributions,  with  interest,  is 
made  to  designated  beneficiaries  if  the  judicial  official  "dies 
while  in  office,  or  while  receiving  'retirement  pay'".   This 
amendment  would  apply  the  same  policy  to  a  judicial  official  who 
dies  between  the  time  of  retirement  and  commencement  of  annuity 
payments. 

Section  405.   DISABILITY  RETIREMENT  AND  COST-OF-LIVING 

ADJUSTMENTS  OF  ANNUITIES  FOR  TERRITORIAL  JUDGES. 

The  judges  of  the  district  courts  of  Guam,  the  Northern 
Mariana  Islands,  and  the  Virgin  Islands  are  appointed  by  the 
President  and  confirmed  by  the  Senate  for  ten-year  terms. 
Retirement  benefits  for  territorial  judges  are  set  forth  in  28 
U.S.C.  §  373.   Under  this  provision,  a  territorial  judge  may 
retire  from  office  under  any  of  the  following  three 
circumstances:   (1)  after  meeting  the  same  "rule  of  80"  age  and 
service  requirements  applicable  to  Article  III  judges;  (2)   after 
serving  at  least  10  years,  if  removed  by  the  President  solely  on 
grounds  of  mental  or  physical  disability;  or  (3)  at  the  end  of  a 
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term,  if  not  reappointed.   An  annuity  equal  to  the  pre-retirement 
salary,  or  prorated,  in  cases  of  disability  or  failure  of 
reappointment,  for  judges  with  less  than  15  years  of  service,  is 
payable  beginning  at  the  time  of  retirement  or  upon  attaining  the 
age  of  65  years,  whichever  is  later.   For  judges  who  retire  under 
the  "rule  of  80",  the  annuity  is  subject  to  the  same  cost-of- 
living  adjustments  (COLAs)  as  annuities  payable  under  the  Civil 
Service  Retirement  System,  provided  that  such  adjustments  cannot 
result  in  a  total  annuity  greater  than  95  percent  of  an  Article 
III  judge's  salary. 

It  is  apparent  that  the  retirement  arrangements  for 
territorial  judges  compare  unfavorably  with  analogous  provisions 
for  bankruptcy  judges,  magistrate  judges,  and  judges  of  the  Court 
of  Federal  Claims  (Compare  28  U.S.C.  §  373  with  28  U.S.C.  §§  178 
and  377)  in  that  (1)  territorial  judges  cannot  retire  if  removed 
from  office  by  the  President  on  disability  grounds  before 
completing  10  years  of  service  (as  compared  with  five  years  for 
other  non-Article  III  judges)  and,  even  then,  no  annuity  is 
payable  until  age  65  (no  age  restriction  for  other  judges)  and 
(2)  territorial  judges  not  retired  at  age  65  or  older  with 
combined  age  and  service  equal  to  eighty  (rule  of  80)  do  not  get 
COLAs  and  even  those  retired  under  the  "rule  of  80"  do  not  get 
COLAs  until  salaries  of  active  judges  have  increased  enough  to 
accommodate  the  95  percent  limitation.   There  is  no  rationale  for 
perpetuating  these  differences  between  territorial  judges  and 
other  non-Article  III  judges. 

In  addition,  28  U.S.C.  S  373(c)(4)  currently  appears  to 
permit  only  those  recalled  territorial  judges  who  retired  on  a 
rule  of  80  basis  to  receive  the  same  compensation,  travel,  and 
other  expenses  as  a  judge  on  active  duty  with  the  court,  in  lieu 
of  their  annuities. 

Accordingly,  subsection  (a)  of  section  406  makes  a  technical 
eunendment  to  section  373(c)(4)  that  reflects  the  fact  that  any 
territorial  judge  retiring  under  28  U.S.C.  $   373  may  elect  to  be 
a  "senior  judge"  eligible  for  recall  service  and,  therefore, 
should  be  eligible  to  receive  the  s£une  compensation  as  an  active 
judge  on  the  court  being  served. 

Subsection  (b)  of  section  406  eliminates  existing  inequities 
Letween  territorial  judges  and  magistrate  judges  and  bankrupt^zy 
judges  by  permitting  territorial  judges  with  five  or  more  years 
of  service  to  retire  on  an  immediate  disedsility  annuity.   The 
annuity  would  be  equal  to  40  percent  of  salary  if  the  judge  has 
less  than  ten  years  of  service,  and  is  adjusted  upward  in  the 
proportion  that  the  number  of  years  of  service  bears  to  fifteen 
for  service  of  ten  years  or  more. 

Subsection  (c)  of  section  406  applies  the  COLA  provisions  of 
title  5  to  all  retired  territorial  judges,  subject  only  to  the 
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limitation  that  the  annuity  may  not  exceed  the  salary  of  a  judge 
in  regular  active  service  with  the  court  on  which  the  retired 
judge  served  before  retiring. 

Section  406.   FEDERAL  JUDICIAL  CENTER  PERSONNEL  MATTERS. 

This  amendment  would  restore  the  historic  parity  in  the 
salary  levels  of  the  Federal  Judicial  Center's  senior  staff  and 
that  of  the  Administrative  Office  of  the  United  States  Courts  by 
authorizing  the  Director  of  the  Center  to  set  the  compensation  of 
a  limited  number  of  Center  professional  employees  at  levels 
equivalent  to  Level  IV  of  the  Executive  Schedule  pay  rates.   The 
Center  and  the  Administrative  Office  are  separate  agencies  that 
provide  the  federal  courts  complementary  services;  the  Center 
provides  research  and  education;  the  Administrative  Office 
provides  administrative  support  and  policy  advice.   The  proposed 
language,  including  the  "5  percent"  figure,  is  drawn  directly 
from  Section  3(a) (10)  of  the  Administrative  Office  of  the  United 
States  Court  Personnel  Act  of  1990,  which  in  turn  is  based  on 
executive  branch  authority  with  respect  to  the  Senior  Executive 
Service.   The  Director  of  the  Center  has  said  that,  if  granted 
the  authority,  he  would  use  it  only  for  5  of  the  Center's  162 
employees,  specifically  the  Center's  five  division  directors, 
each  of  whom  is  currently  compensated  at  an  Executive  Level  V 
equivalent  rate. 

The  amendment  also  corrects  a  misspelling  in  the  original 
statute. 

Section  407.   JUDICIAL  ADMINISTRATIVE  OFFICIALS  RETIREMENT 
MATTERS . 

Subsection  601(a)  provides  a  greater  degree  of  equity  and 
parity  in  crediting  prior  Federal  service  for  purposes  of 
retirement  by  the  Directors  of  the  Administrative  Office  of  the 
United  States  Courts  and  the  Federal  Judicial  Center  under  28 
U.S.C.  611  and  627.   These  officials  currently  may  receive 
retirement  credit  for  prior  service  in  any  Presidential 
appointment  to  the  executive  branch,  but  they  may  receive  credit 
for  prior  service  in  the  legislative  branch  only  as  a  Senator  or 
Representative.   Subsection  601(a)  allows  credit  for  prior 
legislative  branch  service  of  a  comparable  rank  and 
responsibility  to  the  executive  branch  service  that  is  currently 
creditable.   Credit  is  allowed  to  a  Member  of  Congress  or  as 
staff  director  or  chief  counsel  for  a  committee  or  subcommittee. 
Other  changes  to  28  U.S.C.  611  and  627  are  clarifying  and 
conforming  amendments. 

TITLE  V  —  CRIMINAL  LAW 
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Section  501.   NEW  AUTHORITY  FOR  PROBATION  AND  PRETRIAL  SERVICES 
OFFICERS. 

This  section  would  provide  federal  authority  for  probation 
and  pretrial  services  officers  to  carry  firearms  under  rules 
prescribed  by  the  Director  of  the  Administrative  Office,  if 
approved  by  the  appropriate  district  court. 

Probation  and  pretrial  services  officers  may  presently  carry 
weapons  under  circumstances  specified  by  the  Judicial  Conference 
if  state  law  permits.   In  some  jurisdictions,  state  law  prohibits 
or  limits  these  officers  from  carrying  weapons,  even  where  the 
officer  has  court  approval  to  do  so.   In  Puerto  Rico,  for 
example,  officers  must  pay  a  license  fee  of  several  hundred 
dollars  to  carry  firearms.   Laws  in  Missouri  have  been 
interpreted  to  prohibit  officers  from  carrying  weapons  at  all. 

There  are  sound  reasons  supporting  a  federal  law  to 
supersede  state  law.   Such  a  statute  would  correct  the  situation 
in  which  the  security  of  United  States  Probation  and  Pretrial 
Services  Officers  is  left  to  the  vagaries  of  the  state  law.   It 
would  also  remove  the  uncertainty  of  the  authority  of  officers 
who  must  cross  state  lines  in  the  course  of  their  duties.   It 
further  clarifies  the  removability  from  state  court  of  a  civil 
action  arising  out  of  the  use  of  a  firearm  by  an  officer  under  28 
U.S.C.  S  1442.   The  firearms  are  to  be  carried  pursuant  to 
regulations  promulgated  by  the  Director.   These  regulations  would 
include  extensive  training  and  safety  requirements,  most  of  which 
are  already  in  effect  for  those  officers  authorized  to  carry 
firearms. 

Section  502.   TRANSPORTATION  EXPENSES  FOR  DEFENDANTS. 

A  1978  amendment  to  18  U.S.C.  S  4285  authorized  the  payment 
of  travel  expenses  of  a  defendant  in  a  criminal  proceeding  to  the 
place  of  holding  court  without  necessity  of  traveling  in  the 
custody  of  a  law  enforcement  officer,  but  did  not  provide  for 
payment  of  return  transportation  expenses.   In  March  1979,  the 
Judicial  Conference  approved  a  proposal  to  sunend  18  U.S.C.  §  4285 
to  authorize  payment  of  return  travel  expenses  from  the  place  of 
holding  court  to  the  place  of  arrest,  or  the  defendant's  home, 
whichever  was  closest  to  the  place  of  release.   Subsequently,  the 
Committee  on  Defender  Services  reviewed  the  situation  and 
determined  that  there  was  also  no  authority  for  payment  of 
subsistence  during  the  course  of  the  proceedings,  for  travel  to 
consult  with  counsel,  or  for  successive  trips  to  appear  at 
subsequent  court  proceedings  or  related  matters .   The  Judicial 
Conference  agreed  that  such  authority  should  be  available.   This 
cimendment  implements  these  recommendations  by  providing 
discretion  to  the  presiding  judge  in  a  case  to  authorize  payment 
of  travel  and  subsistence  expenses  in  situations  where  such  costs 
would  otherwise  result  in  substantial  hardships  to  certain 
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defendants,  in  particular,  those  who  are  required  to  attend 
lengthy  court  proceedings.   Such  assistance  should  include 
transportation,  housing,  and  food. 

Section  503.   FEDERAL  SUBSTANCE  ABUSE  TREATMENT  PROGRAM 
REAUTHORIZATION. 

The  Federal  Substance  Abuse  Treatment  program  was  created  in 
the  Contract  Services  for  Drug  Dependent  Federal  Offenders 
Treatment  Act  of  1978  (Public  Law  No.  95-537,  October  27,  1978). 
This  amendment  reauthorizes  appropriations  for  fiscal  year  1994 
and  subsequent  years  "such  sums  as  may  be  necessary  to  carry  out" 
the  drug  and  alcohol  aftercare  program  for  federal  offenders 
administered  by  the  Probation  and  Pretrial  Services  Division  of 
the  Administrative  Office  of  the  United  States  Courts  pursuant  to 
the  authority  granted  the  Director  of  the  Administrative  Office 
under  18  U.S.C.  §  3672.   The  Judicial  Conference  of  the  United 
States  has  consistently  endorsed  proposed  legislation  which  would 
reauthorize  appropriations  for  the  Director  of  the  Administrative 
Office  to  contract  for  substance  abuse  treatment  for  federal 
offenders,  including  approval  of  a  no-year  reauthorization 
provision,  and  considers  the  progrcun  an  established  important 
service. 

Recent  years  have  seen  a  significant  increase  in  the  federal 
system  in  the  number  of  offenses  by  drug  abusers.   The  ability  to 
provide  contract  treatment  services  which  include,  at  a  minimum, 
urinalysis  collection,  outpatient  counseling  and  could  include 
detoxification  and  short  or  long-term  residential  treatment,  has 
been  an  invaluable  asset  in  enabling  the  system  to  respond  to 
this  growing  problem.   Urinalysis  testing  has  allowed  probation 
officers  to  identify  and  address  the  treatment  needs  of  substance 
abusers,  thereby  reducing  the  risk  of  continued  criminal 
activity.   In  the  event  an  offender  continues  to  use  illicit 
drugs,  current  detection  practices  allow  for  speedy  interventions 
which  may  range  from  more  restricted  treatment  alternatives  to 
removal  from  the  community.   The  Judicial  Conference  has 
consistently  supported  adequate  funding  levels  for  this  important 
program. 

This  amendment  would  eliminate  the  necessity  for  repetitive 
enactment  of  measures  to  reauthorize  appropriations  for  this 
important  program  in  favor  of  a  permanent  reauthorization.   This 
is  consistent  with  a  similar  authorization  of  appropriation 
provision  in  the  Conference  Report  on  H.R.  3371  in  the  102d 
Congress  relating  to  drug  testing  of  federal  offenders  on  post- 
conviction release  and  drug  treatment  in  federal  prisons  (see 
section  1404(e))  and  would  phase  out  the  current  practice  of 
periodic,  and  often  unsuccessful,  attempts  to  process 
reauthorization  legislation  for  a  small  program.   For  example, 
the  program  has  operated  under  the  judiciary  appropriation  bill 
without  a  reauthorization  in  fiscal  year  1993.   There  appears  to 
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be  little  incentive  to  act  on  a  separate  bill  to  reauthorize 
appropriations  for  the  program  for  fiscal  year  1994  and  following 
fiscal  years.   This  eunendment  would  be  a  good  solution  to  this 
situation. 

Section  504.   TECHNICAL  AMENDMENTS  TO  FEDERAL  RULES  OF  CRIMINAL 
PROCEDURE 

The  cunendment  corrects  a  typographical  error  in  Rule 
46(i)(l).   That  provision,  which  beceune  effective  on  December  1, 
1993,  refers  to  production  of  witness  statements  at  detention 
hearings  held  "under  18  U.S.C.  3144."   The  provision  should  read 
"18  U.S.C.  3142".   Section  3144  addresses  release  or  detention  of 
a  material  witness  and  Section  3142  addresses  release  or 
detention  of  a  defendant  pending  trial.   It  was  clearly  the 
intent  of  the  rule  to  refer  to  pretrial  detention  hearings  under 
Section  3142,  as  shown  in  Rule  26.2(g)(3)  and  the  Advisory 
Committee  Note  accompanying  the  rule. 

TITLE  VI  —  CRIMINAL  JUSTICE  ACT  AMENDMENTS 

Section  601.   ESTABLISHMENT  OP  FEDERAL  DEFENDER  ORGANIZATIONS. 

When  Congress  enacted  Pub.L.  91-447,  eunending  the  Criminal 
Justice  Act  to  authorize  establishing  federal  defender 
organizations,  it  set  200  appointments  as  the  number  required  to 
qualify  for  the  discretionary  establishment  of  a  defender 
organization  for  a  district  or  two  adjacent  districts.   This 
number  was  derived  from  an  estimate  of  the  number  of  cases  which 
would  be  required  to  warrant  full-time  employment  of  a  Federal 
Defender  based  on  a  review  of  representation  by  state  and  local 
public  defender  organizations  in  1966-67,  more  than  twenty-five 
years  ago.   Since  that  time,  the  complexity  of  federal  criminal 
proceedings  has  increased  substantially.   The  increased 
complexity  has  greatly  reduced  the  number  of  defendants  who  can 
be  represented  by  a  full-time  attorney,  undermining  the  utility 
of  the  original  statutory  minimum.   It  has  also  reduced  the 
proportion  of  private  attorneys  who  are  willing  and  qualified  to 
provide  representation  to  criminal  defendants  in  federal  court, 
increasing  the  need  for  representation  by  federal  defenders. 

Pursuant  to  section  318  of  the  Judicial  Improvements  Act  of 
1990,  the  Judicial  Conference  of  the  United  States  established  a 
Committee  to  Review  the  Criminal  Justice  Act  (CJA  Review 
Committee)  .   Based  on  the  review  of  twenty-two  years  of 
experience  with  federal  defender  organizations,  the  CJA  Review 
Committee,  the  Defender  Services  Committee  and  the  Judicial 
Conference  determined  that  defender  organizations  fulfill  the 
unique  needs  of  many  districts  more  effectively  than  exclusive 
reliance  upon  a  panel  attorney  system.   In  addition  to  furnishing 
direct  representation  to  defendants,  the  federal  defender 
organizations  provide  training  for  private  attorneys  in  the 
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districts  that  they  serve.   The  full-time  focus  on  federal 
criminal  practice  and  the  supervision  received  by  federal 
defender  attorneys  contribute  to  a  high  quality  of  representation 
and  significant  cost  efficiencies. 

In  response  to  the  reports  of  the  CJA  Review  Committee  and 
the  Committee  on  Defender  Services,  the  Judicial  Conference 
approved  a  proposal  to  recommend  to  Congress  that  the  Criminal 
Justice  Act  be  amended  to  require  that  a  federal  public  defender 
organization  or  community  defender  organization  be  established  in 
all  judicial  districts,  or  combination  of  districts,  (1)  in  which 
more  than  200  persons  annually  require  the  appointment  of 
counsel;  or  (2)  where  the  Judicial  Conference  determines  that  (A) 
such  an  organization  would  be  cost  effective,   or  (B)  the 
interests  of  effective  representation  otherwise  require 
establishment  of  such  an  office. 

The  part  of  the  proposal  dealing  with  more  than  200  annual 
appointments  would  result  in  the  establishment  of  federal 
defender  organizations  in  approximately  twenty  districts  with  the 
highest  volume  caseloads  of  those  districts  not  currently  served 
by  a  defender  organization.   Circumstances  in  a  particular 
district,  such  as  distribution  of  cases  cunong  widely  separated 
court  locations,  will,  of  course,  affect  an  office's  efficiency 
and  cost  per  case,  but  defender  organizations  would  be  cost- 
effective  in  most  districts  with  200  or  more  appointments 
annually.   In  a  few  such  districts,  the  average  cost  per  case  of 
a  defender  organization  would  be  marginally  greater  than  current 
cost  per  case  relying  solely  on  panel  attorneys;  however,  the 
advantages  associated  with  a  defender  organization,  such  as  a 
reduction  of  the  courts'  administrative  burdens,  the  increased 
resources  and  training  opportunities  afforded  panel  attorneys, 
and  the  consistent  high  quality  of  representation  characteristic 
of  defender  organizations  more  than  outweigh  the  relatively  small 
extra  expense. 

In  those  districts  with  fewer  than  200  appointments, 
defender  organizations  may  be  warranted  due  to  the  lack  of 
sufficient  numbers  of  qualified  attorneys  willing  to  accept 
appointments  or  circumstances  in  a  district  which  would  make  a 
federal  defender  organization  more  cost  effective.   Such 
circumstances  could  include  a  high  concentration  of  cases  in  a 
single  court  location  or  unusually  high  costs  for  investigators 
secured  by  panel  attorneys  on  a  case-by-case  basis,  when  compared 
to  the  salaries  of  investigators  employed  on  a  full-time  basis  by 
a  defender  organization.   Section  601  would  add  needed 
flexibility  to  the  Criminal  Justice  Act  by  authorizing  the 
Judicial  Conference  to  determine  that  an  organization  should  be 
established  in  a  district  where  it  would  not  otherwise  be 
required,  based  upon  considerations  of  cost  effectiveness  or  the 
interests  of  effective  representation. 
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Section  602.   PANEL  ATTORNEY  SUPPORT  OFFICE. 

Many  federal  defender  organizations  provide  legal  advice, 
support  services,  and  training  to  panel  attorneys  in  their 
districts.   In  districts  without  defender  organizations,  however, 
little  continuing  support,  advice  or  assistance  is  provided  panel 
attorneys  regarding  the  processing  of  claims,  procedures  for 
obtaining  approval  of  investigative,  expert,  and  other  services 
necessary  to  an  adequate  defense,  or  substantive  guidance  as  to 
federal  law  and  procedure.   Permitting  the  courts  in  those 
districts  to  establish  a  panel  attorney  support  office  would 
enhance  the  provision  of  quality  representation  at  minimal 
economic  cost.   It  would  also  encourage  courts  to  coordinate 
administrative  functions  currently  dispersed  among  judges, 
magistrate  judges,  and  clerks. 

The  Director  of  the  Administrative  Office  of  the  United 
States  Courts  would  be  authorized  to  determine  salaries  of 
employees  of  a  panel  attorney  support  office  pursuant  to 
28  U.S.C.  S  604(a) (5)  . 

Section  603.   JUDICZAI.  CONFERENCE  TO  DETERMINE  RATES  OF 
COMPENSATION  FOR  ATTORNEYS. 

When  Congress  authorized  the  Judicial  Conference  to 
establish  higher  rates  of  compensation  for  certain  districts  and 
court  locations,  the  CJA  was  not  amended  to  authorize  a 
corresponding  increase  in  the  maximum  amounts  of  compensation 
which  could  be  paid  to  attorneys.   Recognizing  that  approval  of 
excess  compensation  vouchers  was  a  significant  administrative 
burden  on  the  chief  judges  of  the  courts  of  appeals.  Congress 
amended  the  CJA  to  authorize  the  chief  judge  to  delegate  voucher 
approval  authority  to  another  active  judge  of  the  court  of 
appeals  (18  U.S.C.  S  3006A(d) (3) ) .   Subsequent  to  the  most  recent 
increase  in  CJA  compensation  rates  and  maximums,  the  courts  began 
implementation  of  the  Sentencing  Guidelines,  which  further 
increased' the  amount  of  work  required  for  representation  in  each 
case.   As  a  result,  in  many  districts,  particularly  those 
districts  for  which  higher  rates  of  compensation  have  been 
established,  a  much  greater  proportion  of  cases  require 
compensation  in  excess  of  the  statutory  maximum  amounts.   This 
has  again  substantially  increased  the  adniinistrative  burden  to 
review  claims  for  excess  compensation. 

This  section  would  delegate  authority  to  the  Judicial 
Conference  to  establish  compensation  rates  and  case  compensation 
maximum  amounts.   This  would  ensure  that  rates  and  amounts  of 
compensation  would  be  appropriate  to  the  type  of  case  and  the 
location  in  which  services  were  provided.   Both  the  Federal 
Courts  Study  Committee  and  the  Committee  to  Review  the  Criminal 
Justice  Act  recommended,  and  the  Judicial  Conference  has  agreed, 
that  the  compensation  of  attorneys  providing  services  pursuant  to 
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the  CJA  be  based  upon  an  allowance  for  reasonable  office  overhead 
and  a  fair  hourly  compensation.   Recognizing  that  both  of  these 
factors  may  vary  from  one  court  location  to  another,  the 
amendment  would  delegate  to  the  Judicial  Conference  the 
responsibility  to  determine  the  appropriate  rates  for  each 
district.   The  Judicial  Conference  would  also  have  authority  to 
adjust  compensation  rates  to  reflect  changes  in  the  costs  of  law 
practice. 

Section  604.   JUDICIAL  CONFERENCE  TO  DETERMINE  MAXIMUM  AMOUNTS  OF 
COMPENSATION  FOR  SERVICES  OTHER  THAN  COUNSEL. 

The  Criminal  Justice  Act  Revision  of  1986,  Public  Law  No. 
99-651,  increased  from  $150  to  $300  the  amount  which  could  be 
expended  for  investigative,  expert  or  other  services  without 
prior  judicial  approval,  and  increased  from  $300  to  $1,000  the 
cunount  which  could  be  expended  for  such  services  without  the 
approval  of  the  chief  judge  of  the  court  of  appeals  (18  U.S.C. 
§  3006A(e)).   The  costs  of  professional  fees  have  risen 
substantially  since  that  time,  resulting  in  a  greater  proportion 
of  compensation  vouchers  being  submitted  to  the  chief  judges  of 
the  courts  of  appeals  or  their  designees  for  review,  increasing 
the  administrative  burdens  of  those  judicial  officers.   This 
section  therefore  would  remove  the  statutory  limits  on 
compensation  of  investigators  and  experts  and  instead  authorize 
the  Judicial  Conference  to  set  such  limits,  and  also  would 
authorize  the  Judicial  Conference  to  adjust  periodically  the 
limits  on  compensation  to  reflect  changes  in  the  costs  of 
investigative,  expert  and  other  services. 

Section  605.   COMPENSATION  OF  PARALEGALS  AND  LAW  STUDENTS. 

In  recent  years,  it  has  become  standard  practice  of  many  law 
firms  and  solo  practitioners  to  assign  to  paralegals  tasks  which 
do  not  require  the  services  of  an  attorney.   Employing  paralegals 
enables  an  attorney  to  deliver  more  services  to  the  client  at  a 
reduced  cost.   Many  firms  and  solo  practitioners  also  employ  law 
students  to  perform  tasks  similar  to  those  assigned  to 
paralegals,  and,  pursuant  to  court  rules  in  some  districts,  law 
students  may  participate  more  directly  in  providing 
representation. 

The  Guidelines   for  the  Administration   of  the  Criminal 
Justice  Act   adopted  by  the  Judicial  Conference  authorize 
appointed  attorneys  to  claim  reimbursement  for  the  expense  of 
qualified  law  students  who  assist  them  in  providing 
representation.   The  proposed  amendment  would  provide  express 
statutory  authority  for  reimbursing  counsel  for  the  expense  of 
compensation  paid  to  paralegal  and  law  students  providing 
representational  services  consistent  with  modern  law  practice  at 
such  rates  established  by  the  Judicial  Conference. 


190 


Section  606.   TORT  CLAIMS  ACT  AMENDMENTS  RELATING  TO  FEDERAL 
PUBLIC  DEFENDERS. 

In  Ferri  v.   Ackerman,    444  U.S.  193  (1979),  the  Supreme  Court 
held  that  public  defenders  were  not  immune  from  malpractice 
actions.   After  considering  whether  to  ask  the  Congress  to  amend 
the  Tort  Claims  Act  to  bring  federal  public  defenders  within  its 
coverage,  the  Judicial  Conference  instead  proposed  amending  the 
Criminal  Justice  Act  to  provide  malpractice  coverage.   Such 
authority  was  added  by  the  Criminal  Justice  Act  Revision  of  1986 
and  is  presently  set  forth  in  18  U.S.C.  §  3006A(g)(3).   That 
provision  authorizes  the  Director  of  the  Administrative  Office  of 
the  United  States  Courts  to  "provide  representation  for  and  hold 
harmless,  or  provide  liability  insurance  for"  federal  defenders 
"for  money  damages  for  injury,  loss  of  liberty,  loss  of  property, 
or  personal  injury  or  death  arising  from  malpractice  or 
negligence  *  *  *  in  furnishing  representational  services  *  *  * 
while  acting  within  the  scope  of  that  person's  office  or 
employment. " 

In  1991,  in  United  States  v.   Smith,    U.S.  ,  111  S.Ct. 

1180  (1991),  the  Supreme  Court  appears  to  have  held  that  the 
Federal  Tort  Claims  Act,  28  U.S.C.  S  2671  et  seq.,  is  the  sole 
vehicle  for  pursuing  common  law  torts  against  federal  government 
employees.   It  appears  that  this  interpretation  may  also  apply  to 
actions  against  federal  public  defenders  for  malpractice  and 
negligence  claims  for  representational  services. 

The  amendment  made  by  this  section  would  exempt  federal 
public  defenders  from  the  Tort  Claims  Act  for  claims  related  to 
representational  seirvices  and  rely  instead  on  the  malpractice 
provisions  of  18  U.S.C.  S  3006A(g)(3)  specifically  enacted  in 
1986  to  deal  with  such  claims. 

There  are  two  basic  reasons  for  this  proposal,  apart  from 
avoiding  duplication  of  the  coverage  in  the  Criminal  Justice  Act. 

First,  the  Tort  Claims  Act  provides  for  the  defense  of 
lawsuits  seeking  redress  for  the  negligent  performance  of 
governmental  functions.   Because  federal  public  defenders  perform 
a  non-governmental  function  in  protecting  the  private  interests 
of  their  clients,  the  Tort  Claims  Act  is  an  inappropriate 
mechanism  for  furnishing  protection  to  federal  public  defenders. 

Second,  the  Tort  Claims  Act  requires  the  Attorney  General  to 
certify  that  an  employee  was  acting  within  the  scope  of  his  or 
her  employment  at  the  time  of  the  conduct  involved  in  a 
complaint.   Upon  such  certification  by  the  Attorney  General,  the 
individual  employee  is  dismissed  from  the  suit  and  the  United 
States  is  substituted  as  the  party  defendant.   The  United  States 
attorney  represents  the  interests  of  the  United  States  in  all 
Tort  Claims  Act  proceedings.   Thus,  even  if  the  federal  public 
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defender  is  dismissed  as  a  defendant,  it  is  possible  that  he  or 
she  would  be  called  to  testify  about  his  or  her  representation  of 
a  former  client.   This  may  require  disclosure  not  only  of  case 
files  and  litigation  strategies,  but  also  internal  policies  of 
the  federal  defender  organization.   This  dependence  upon  the 
United  States  attorney  would  interfere  with  the  defenders' 
ability  to  develop  the  complete  trust  and  confidence  of  their 
clients . 

It  is  important  to  note  that  this  exception  for  federal 
public  defender  employees  from  the  Tort  Claims  Act  is  identical 
to  the  scope  of  the  protection  provided  through  paragraph 
3006A(g)(3)  of  the  Criminal  Justice  Act — representational 
services.   All  other  claims  that  arise  from  the  actions  of  a 
federal  public  defender  employee,  such  as  those  arising  from  auto 
accidents  or  personal  injuries  suffered  while  on  the  premises  of 
a  federal  public  defender  organization,  will  continue  to  be 
covered  by  the  Federal  Tort  Claims  Act. 

It  is  also  important  to  note  that  this  amendment  does  not 
relate  to  community  defender  organizations  because  such 
organizations  are  not  agencies  of  the  federal  government  and 
their  employees  are  not  government  employees  for  Federal  Tort 
Claims  Act  purposes. 

TITLE  VII  —  PLACES  OF  HOLDING  COURT 

Section  701.   PLACE  OF  HOLDING  COURT  IN  THE  NORTHERN  DISTRICT  OF 
INDIANA. 

In  March  1993,  the  Judicial  Conference  approved  renaming  the 
division  the  Western  Division,  deleting  Hammond  as  a  place  of 
holding  court,  and  designating  as  a  place  of  holding  court  "a 
suitable  site  in  Lake  or  Porter  Counties".   This  section 
implements  this  proposal. 

Section  702.   PLACE  OF  HOLDING  COURT  IN  THE  SOUTHERN  DISTRICT  OF 
NEW  YORK. 

In  March  1993,  the  Judicial  Conference  approved  a  proposal 
to  amend  28  U.S.C.  §  112(b)  to  establish  the  Middletown-Wallkill 
area  of  Orange  County,  New  York  (west  of  Hudson)  as  a  place  of 
holding  court  in  the  Southern  District  of  New  Yc-k.   This  section 
implements  that  proposal. 

Section  703.   PLACE  OF  HOLDING  COURT  IN  THE  EASTERN  DISTRICT  OF 
TEXAS. 

This  amendment  would  implement  the  March  1991  Judicial 
Conference  proposal  to  designate  Piano,  Texas  as  a  place  of 
holding  court  in  the  Eastern  District  of  Texas. 
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TITLE  VI 11  ~  BANKRUPTCY 

Section  801.   BANKRUPTCY  RULEMAKING. 

Section  801  of  the  Judicial  Improvements  and  Access  to 
Justice  Act,  Public  Law  No.  100-702  (November,  19,  1988), 
substantially  amended  the  Rules  Enabling  Act  contained  in  chapter 
131  of  title  28,  United  States  Code.   Among  the  modifications 
made  by  the  aunendments  was  a  change  in  the  effective  date  of  new 
procedural  rules  from  August  1  to  December  1  of  the  year  in  which 
the  rules  are  transmitted  to  the  Congress  by  the  Supreme  Court. 
Section  2075  of  title  28,  which  governs  bankruptcy  procedural 
rules,  was  left  intact  by  the  1988  eimendments.   One  of  the 
results  of  the  exclusion  of  bankruptcy  rules  from  the  1988 
amendments  is  that  the  bankruptcy  rules  retained  their  original 
effective  date  of  August  1. 

The  Judicial  Conference  Committee  on  Rules  of  Practice  and 
Procedure  and  its  Advisory  Committee  on  Bankruptcy  Rules  believe 
that  all  rules  of  procedure  should  have  the  same  effective  date. 
Accordingly,  the  committees  requested  that  chapter  131  of  title 
28  be  amended  to  conform  the  effective  date  and  other  procedures 
for  bankruptcy  rulemaking  to  those  prescribed  for  other  bodies  of 
court  rules. 

The  effect  of  this  section  is  to  conform  the  procedure  for 
prescribing  bankruptcy  rules  to  that  used  for  other  types  of 
procedural  rules. 

Subsection  (a)  would  amend  section  2073  of  title  28  to: 
(1)  authorize  the  Judicial  Conference  to  appoint  a  committee  to 
recommend  bankruptcy  rules,  (2)  require  the  committee  to  support 
any  proposed  rules  with  explanatory  notes  and  appropriate 
reports,  and  (3)  save  (from  invalidation)  any  bankruptcy  rule 
prescribed  under  procedures  not  in  compliance  with  section  2073. 

Subsection  (b)  would  make  bankruptcy  rules  effective  on 
December  1  of  the  year  in  which  they  are  transmitted  to  the 
Congress  by  the  Supreme  Court. 

Section  802.   BANKRUPTCY  ADMINISTRATOR  PROGRAM. 

Section  341(a)  of  title  11,  United  States  Code  (the 
Bankruptcy  Code)  requires  that  a  meeting  of  creditors  be  held 
within  a  reasonable  time  after  a  bankruptcy  case  is  filed. 
Pursuant  to  section  343  of  the  Bankruptcy  Code,  the  debtor  is 
required  to  appear  at  the  meeting  and  to  submit  to  excunination 
under  oath.   The  United  States  trustee,  who  presides  at  the 
meeting,  is  authorized  to  administer  the  oath  by  section  343. 
The  meeting  of  creditors  is  a  crucial  event  in  a  bankruptcy  case 
as  other  parties  may  examine  the  debtor  and  because  the 
examination  is  conducted  under  oath. 
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Pursuant  to  the  Bankruptcy  Judges,  United  States  Trustees, 
and  Family  Farmer  Bankruptcy  Act  of  1986,  Public  Law  No.  99-554 
(the  1986  Act)  United  States  trustees  have  responsibility  for 
trustee  oversight,  and  estate  administration  in  bankruptcy  cases 
nationwide,  except  in  the  six  judicial  districts  in  Alabama  and 
North  Carolina.   The  1986  Act  authorized  bankruptcy 
administrators,  who  are  independent  officers  of  the  Judiciary,  to 
perform  similar  trustee  oversight  and  estate  administration 
functions  in  those  six  districts.   Section  317  of  the  Federal 
Courts  Study  Committee  Implementation  Act  of  1990,  which  is  title 
III  of  Public  Law  No.  101-650,  extended  the  bankruptcy 
administrator  program  through  the  year  2002  and  granted 
bankruptcy  administrators  standing. 

Although  both  United  States  trustees  and  bankruptcy 
administrators  preside  at  meetings  of  creditors  and  excimine 
debtors  under  oath,  sections  341  and  343  do  not  explicitly 
authorize  bankruptcy  administrators  to  preside  at  these  meetings 
or  to  administer  the  oath.   To  the  extent  that  bankruptcy 
administrators  perform  these  functions,  they  do  so  pursuant  to 
Regulations  adopted  by  the  Judicial  Conference  or  court  orders. 
In  order  to  clarify  the  bankruptcy  administrators'  authority  and 
to  facilitate  estate  administration  in  Alabama  and  North 
Carolina,  bankruptcy  administrators  and  their  designees  should  be 
given  the  same  statutory  authority  as  United  States  trustees  to 
preside  at  meetings  of  creditors  and  to  administer  oaths. 

Section  803.   DAMAGES  FOR  VIOLATION  OF  AUTOMATIC  STAY 

11  U.S.C.  §362  (h)  provides  as  follows: 

(h)   An  individual  injured  by  any  willful  violation  of 
a  stay  provided  by  this  section  shall  recover  actual 
damages,  including  costs  and  attorneys'  fees,  and,  in 
appropriate  circumstances,  may  recover  punitive  damages. 

The  bankruptcy  Code  defines  "entity",  "person",  and 
"government  unit";  but  does  not  define  the  term  "individual". 
"Entity"  includes  a  person,  estate,  trust,  governmental  unit,  or 
United  States  trustee.   "Person"  includes  an  individual, 
partnership,  or  corporation,  but  does  not  include  a  governnental 
unit.   A  "governmental  unit"  includes  a  municipality. 

Numerous  appellate,  district,  and  bankruptcy  courts  have 
spent  a  lot  of  time  addressing  the  question  of  whether  subsection 
(h)  applies  to  corporate  and  partnership  debtors.   In  addition, 
although  the  Code  appears  to  intend  to  apply  subsection  (h)  to 
chapter  9  cases,  it  is  unclear  whether  the  subsection  applies  to 
municipalities  filing  under  that  chapter.   Indeed,  it  is  unclear 
whether  sanctions  are  allowable  against  any  government  agency  for 
willful  violation  of  an  automatic  stay. 


194 


In  March  1993,  the  Judicial  Conference  agreed  to  recommend 
that  the  statute  be  amended  to  make  it  clear  that  relief  is  not 
limited  to  persons  and  that  sovereign  immunity  is  not  a  defense 
to  willful  violations  of  a  stay.   Such  a  clarification  would 
significantly  reduce  costs  and  delays  in  bankruptcy  cases  and 
proceedings  and  achieve  uniformity.   This  amendment  would 
implement  this  recommendation. 

TITLE  IX  —  MISCELLANEOUS 

Section  901.   PROPERTY  DAMAGE,  THEFT,  AND  LOSS  CLAIMS  OF  JURORS. 

A  careful  examination  of  current  statutes  indicates  a  lack 
of  authority  to  compensate  jurors  for  personal  property  that  may 
be  dcimaged,  lost,  or  stolen  in  the  course  of  their  official 
service.   The  only  means  currently  available  is  an  administrative 
claim  under  the  Federal  Tort  Claims  Act,  28  U.S.C.  §§  2671-2680, 
which  requires  the  head  of  an  agency  to  find  that  an  agency 
employee  negligently  caused  the  loss.   Evidence  of  such 
negligence  is  almost  always  speculative  or  nonexistent, 
compounding  the  time  it  takes  to  conduct  any  kind  of 
investigation.   Furthermore,  it  is  often  unclear  to  which 
agency's  employee  the  supposed  negligence  should  be  attributed, 
for  example,  the  court,  the  United  States  marshal,  or  the  General 
Services  Administration.   The  items  lost  by  jurors  tend  to  be 
everyday  things  that  require  immediate  replacement:  overcoats, 
wallets,  and  pocketbooks.   Considering  the  importance  of  jurors 
to  the  functioning  of  the  court  system  and  the  burden  of  service 
that  they  assume,  it  is  in  the  interest  of  the  United  States  to 
establish  a  fast,  effective  means  of  compensating  jurors  for 
these  losses  in  appropriate  circumstances. 

This  section  would  authorize  the  Director  of  the 
Administrative  Office  of  the  United  States  Courts  to  compensate 
jurors  and  prospective  jurors  for  their  personal  property  when  it 
is  lost  or  daimaged  during  their  official  service.   The  amendment 
would  grant  the  Director  authority  equivalent  to  that  by  which 
federal  employees  may  be  compensated  under  the  Military  Personnel 
and  Civilian  Employees'  Claims  Act,  31  U.S.C.  §  3721.   That 
statute  does  not  require  a  finding  of  negligence;  it  simply 
requires  a  determination  that  the  claimant  was  not  at  fault. 
Extension  of  this  authority  is  consistent  with  the  provision  of 
other  employee-like  benefits  and  protections  to  jurors  in 
recognition  of  the  value  of  their  public  service,  for  example, 
travel  expenses  and  subsistence  allowances  (28  U.S.C.  §  1871), 
and  on-the-job  injury  benefits  under  the  Federal  Employees' 
Compensation  Act  (28  U.S.C.  S  1877;  5  U.S.C.  §  8101  et  seq.). 
The  cost  of  paying  claims  under  this  amendment  is  likely  to  be 
negligible. 
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Section  902.   EXPANDED  WORKERS'  COMPENSATION  COVERAGE  FOR 
JURORS . 

The  Jury  Act  currently  extends  Federal  Employees' 
Compensation  Act  (workers'  compensation)  coverage  to  persons 
summoned  for  jury  duty  in  the  federal  courts  when  they  are  "(A) 
in  attendance  at  court  pursuant  to  a  summons,  (B)  in 
deliberation,  (C)  sequestered  by  order  of  a  judge,  or  (D)  at  a 
site,  by  order  of  the  court,  for  the  taking  of  a  view."   28 
U.S.C.  §  1877(b)(2).   This  amendment  extends  FECA  protection  to 
jurors  while  they  are  traveling  to  or  from  court. 

Although  claims  by  commuting  jurors  have  not  arisen 
frequently,  they  do  occur.   The  Department  of  Labor,  which 
administers  FECA,  recently  denied  compensation  to  a  special  grand 
juror  in  the  district  of  Maryland  who  was  injured  while  enroute 
from  her  honie  to  the  courthouse.   The  basis  for  the  holding  was 
that,  "A  juror  is  not  covered  while  traveling  to  and  from  home." 
Department  of  Labor  File  No.  A25-316984,  Re:   Mary  Shauck  (April 
28,  1988).   The  file  does  not  reveal  whether  this  individual  had 
access  to  other  protection,  such  as  her  automobile  insurance,  but 
the  fact  remains  that  without  workers'  compensation  coverage 
jurors  may  well  be  unprotected  while  traveling  to  and  from  court. 
Another  case  is  pending  in  Washington,  where  a  juror  was 
seriously  injured. 

Jurors  appear  in  court  under  compulsion  of  law;  they  are  not 
free  to  decline  to  come  to  court  at  the  time  and  place  directed. 
The  fact  that  they  might  have  to  travel  a  long  distance — often 
across  an  entire  judicial  district — or  suffer  significant 
inconvenience  in  doing  so  does  not  in  and  of  itself  relieve  them 
of  this  legal  obligation.   Additionally,  while  regular  employees 
must  bear  their  own  travel  costs,  the  Jury  Act  at  section  1871(c) 
provides  that  jurors  shall  receive  mileage  reimbursement  for 
their  expenses  of  commuting  to  and  from  the  courthouse,  as  well 
as  reimbursement  of  toll  charges  and  (in  the  discretion  of  the 
court)  patking  expenses.   Thus,  as  a  matter  of  law  the  Jury 
Selection  and  Service  Act  can  be  viewed  as  providing  that  jury 
service  "begins"  when  a  juror  steps  out  of  his  or  her  door. 
Statutory  consistency  suggests  that  FECA  coverage  be  in  accord. 

The  time,  date,  and  location  of  jurors'  service  are  imposed 
upon  them,  and  there  is  nothing  they  can  do  to  control  the  travel 
demands  with  which  they  are  faced.   Jurors  often  must  travel  to  a 
city  or  location  with  which  they  are  completely  unfamiliar  while 
under  the  stress  and  anxiety  of  being  called  upon  to  perform  this 
most  serious  public  service.   Jurors  also  serve  for  only  a 
limited  period  of  time,  so  that  they  typically  cannot  ease  travel 
burdens  by  organizing  car  pools  or  using  public  transportation. 
In  all  these  ways,  then,  jurors  are  different  from  and  at  a  much 
greater  disadvantage  than  normal  employees.   The  courts  in  both  a 
legal  and  practical  sense  take  control  of  jurors'  lives  from  the 


196 


moment  they  depart  their  homes  until  the  moment  they  return, 
making  it  fitting  that  FECA  protection  be  extended  appropriately. 

The  number  of  occasions  on  which  FECA  claims  will  be  filed 
by  commuting  jurors  cannot  be  estimated  with  any  precision,  but 
the  number  is  likely  to  be  exceedingly  small.   The  dollar  value 
of  benefits  provided  by  the  Labor  Department  likewise  will  be 
insignificant,  since  the  Jury  Act  at  section  1877(b)(1)  deems 
jurors  to  be  paid  at  the  minimum  rate  of  GS-2  of  the  General 
Schedule. 

Section  903.   EXEMPTION  FROM  JURY  SERVICE. 

The  Jury  Selection  and  Service  Act  of  1968,  as  amended, 
declares  as  exempt  from  jury  service  three  classes  of  persons:  1) 
members  in  active  service  in  the  Armed  Forces  of  the  United 
States;  (2)  members  of  state  or  local  fire  or  police  departments; 
and  (3)  "public  officers"  of  federal  and  state  governments.   28 
U.S.C.  S  1863(b).   This  section  eliminates  the  latter  two 
categories  of  exemptions,  as  well  as  the  special  definition  of 
"public  officer"  appearing  at  28  U.S.C.  S  1869(i). 

These  exemptions  were  originally  provided  in  1948 
legislation,  on  the  assumption  that  it  would  be  a  waste  of  a 
court's  time  to  attempt  to  include  on  juries  persons  who  have 
critical  jobs  affecting  the  public  health,  safety,  or  welfare. 
See  28  U.S.C.  §  1862  note  (1952  ed.  )   These  provisions  were 
carried  over  in  the  current  Jury  Act  apparently  without 
consideration.   Modern  experience  has  shown,  however,  that  many 
individuals  who  literally  fall  within  the  scope  of  the  exemptions 
could  easily  serve,  such  as  police  officers  or  fire  fighters  who 
only  work  20  hours  a  week.   Difficulties  are  compounded  by  the 
expansive  definition  of  "public  officer"  at  28  U.S.C.  §  1869(i), 
which  includes  any  person  elected  to  public  office  or  one 
directly  appointed  by  an  elected  official.   Under  this  provision, 
federal  courts  have  had  to  bar  from  service  elected  school  board 
of f icials' and  state  legislators  who  perform  their  public 
functions  only  sporadically,  as  well  as  secretaries  and  clerks 
appointed  by  locally  elected  magistrates  and  justices  of  the 
peace. 

Note  that  persons  covered  by  this  section  are  "barred  from 
jury  service  on  the  ground  that  they  are  exempt."   Thus,  they  are 
forbidden  to  serve  even  if  they  wish  to,  which  clearly  can 
produce  a  conflict  with  the  declared  policies  of  the  United 
States  that  all  litigants  shall  have  the  right  to  juries  selected 
at  random  from  a  fair  cross  section  of  the  community  and  that  all 
citizens  shall  have  both  the  opportunity  and  obligation  to  serve 
as  jurors  when  called  to  do  so.   28  U.S.C.  §  1861. 
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Accordingly,  this  section  eliminates  unnecessary  and 
undesirable  rigidity  in  the  administration  of  the  Jury  Act  and  at 
the  same  time  promotes  the  policy  of  universal  service.   Of 
course,  notwithstanding  this  amendment,  police  and  fire  officers 
and  public  officials  will  be  able  to  request  excuses  from  service 
on  an  individual,  case-by-case  basis  in  the  scune  manner  as  all 
other  prospective  jurors.   See,  e.g. .  28  U.S.C.  §  1866(c), 
authorizing  excuses  on  the  grounds  of  "undue  hardship  or  extreme 
inconvenience. " 

Section  904.   FULL-TIME  STATUS  OF  COURT  REPORTERS. 

This  section  corrects  an  inequity  caused  by  the  unique 
nature  of  court  reporter  work  that  unjustly  penalizes  court 
reporters  at  retirement.   Sections  8339(o)  and  8415(e)  of  title  5 
were  added  in  1986  by  the  Omnibus  Budget  Reconciliation  Act  of 
1985  to  eliminate  the  availability  of  windfall  retirement 
annuities  for  part-time  employees.   The  Office  of  Personnel 
Management  has  issued  a  formal  opinion  which  could  deprive  court 
reporters  who  are  not  on  a  regularly  scheduled  40  hour  weekly 
tour  of  duty  in  the  courthouse  of  a  full  retirement  annuity, 
irrespective  of  receipt  of  a  full-time  salary  and  concomitant 
full  retirement  contributions.   Under  this  opinion,  court 
reporters  who  wish  to  receive  a  retirement  annuity  based  upon 
"full-time"  service  (as  opposed  to  part-time  service  and  a 
resulting  reduction  in  annuity)  must  either  (a)  work  a  scheduled 
tour  of  duty  in  the  courthouse  of  80  hours  per  pay  period;  or  (b) 
maintain  records  of  the  actual  hours  worked  on  federal  business 
and  work  a  minimum  of  2080  hours  per  year  on  that  business. 

In  order  that  annuities  not  be  reduced  solely  due  to  the 
lack  of  a  regularly  scheduled  tour  of  duty  if  the  reporter  is 
paid  a  full  salary  as  fixed  by  the  Judicial  Conference,  the 
Conference  in  September  1988  recommended  the  proposed  legislative 
change  to  define  court  reporters  as  "full-time"  employees  for 
annuity  purposes  if  they  are  paid  full-time  salaries. 

Section  905.   TECHNICAL  AMENDMENT  TO  28  U.S.C.  S  331  (RELATING 
TO  THE  JUDICIAL  CONFERENCE) . 

Current  28  U.S.C.  §  331  provides  that  "[t]he  district  j-dge 
to  be  summoned  [to  the  Judicial  Conference]  from  each  judicial 
circuit  shall  be  chosen  by  the  circuit  and  district  judges  of  the 
circuit  at  the  annual  judicial  conference  of  the  circuit  held 
pursuant  to  section  333  of  this  title  *  ♦  *"   in  1990,  28  U.S.C. 
S  333  was  cunended  to  permit  the  circuit  judicial  conferences  to 
be  held  biennially  instead  of  annually.   This  raised  the  question 
whether  the  circuit  and  district  judges  could  elect  their 
district  court  representative  to  the  Judicial  Conference  without 
holding  an  annual  meeting.   The  General  Counsel's  office  of  the 
Administrative  Office  of  the  United  States  Courts  concluded  that 
it  was  reasonable  to  assume  the  judges  could  make  this  decision 
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without  a  formal  meeting,  but  recommended  a  technical  amendment. 
Accordingly,  this  section  would  aunend  28  U.S.C.  §  331  to  leave  it 
to  the  judges  involved  to  adopt  procedures  for  choosing  a 
district  judge  to  be  summoned  to  the  Judicial  Conference. 

Section  906.   TECHNICAL  AMENDMENT  TO  28  U.S.C.  S  601  (RELATING 
TO  THE  DIRECTOR  AND  DEPUTY  DIRECTOR  OF  THE 
ADMINISTRATIVE  OFFICE) . 

The  Judicial  Improvements  Act  of  1990  (Public  Law  No.  101- 
650)  changed  the  authority  for  appointment  of  the  Director  and 
Deputy  Director  of  the  Administrative  Office  from  the  Supreme 
Court  to  the  Chief  Justice  (after  consulting  with  the  Judicial 
Conference) .   In  so  doing,  it  appears  Congress  inadvertently 
eliminated  these  two  positions  from  the  definition  of  "officer" 
of  the  United  States  under  5  U.S.C.  S  2104,  which  defines  an 
"officer  of  the  United  States"  for  purposes  of  title  5,  United 
States  Code.   While  qualification  of  these  positions  under  the 
definition  of  "employee"  of  the  United  States  prevents 
inadvertent  disqualification  for  certain  benefits,  the  positions 
should  be  clearly  included  under  the  term  "officer". 

In  the  past,  the  Director  and  Deputy  Director  have  qualified 
as  "officers"  under  the  title  5  definition  because  they  were  (1) 
appointed  by  a  court  of  the  United  States,  (2)  engaged  in  the 
performance  of  a  federal  function  under  authority  of  law,  and  (3) 
were  subject  to  the  supervision  of  the  Judicial  Conference  while 
engaged  in  the  performance  of  the  duties  of  office.   Appointment 
by  the  Chief  Justice  will  not  allow  a  Director  or  Deputy  Director 
literally  to  meet  the  definition  of  "officer".   Accordingly,  the 
General  Counsel  of  the  Administrative  Office  suggested 
legislation  to  make  it  clear  that  the  Director  and  Deputy 
Director  of  the  Administrative  Office  are  "officers"  of  the 
United  States.   This  amendment  accomplishes  that  purpose  by 
adding  a  new  sentence  to  the  end  of  28  U.S.C.  §  601  to  the  effect 
that  "[t]he  Director  and  Deputy  Director  shall  be  deemed  to  be 
'officers'  for  the  purposes  of  title  5,  United  States  Code." 

Section  907.   TECHNICAL  AMENDMENT  TO  28  U.S.C.  §  1446  (RELATING 
TO  REMOVAL) . 

This  is  a  conforming  amendment  to  conform  28  U.S.C.  § 
1446(c)(1)  to  the  language  in  the  rest  of  the  section  by 
substituting  "defendant  or  defendants"  for  "petitioner". 

Section  908.   TECHNICAL  AMENDMENT  TO  28  U.S.C.  S  627 (b) (FEDERAL 
JUDICIAL  CENTER  RETIREMENT  PROVISIONS). 

This  amendment  is  a  clarifying  change  to  28  U.S.C.  S  627(b) 
to  remove  any  doubt  that  eligible  Federal  Judicial  Center  staff, 
including  the  Deputy  Director,  are  covered  by  the  Federal 
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Employees  Retirement  System  (FERS)  under  chapter  84  of  title  5, 
United  States  Code. 

Section  909.   VACANCY  IN  CLERK  POSITION;  ABSENCE  OF  CLERK; 

COMPENSATION  OF  DECEASED  CLERK  OF  SUPREME  COURT. 

While  it  might  be  thought  self-evident  that  deputy  clerks 
may  act  for  the  clerk  of  court  whenever  the  clerk  is  unable  to 
perform  official  duties  for  any  reason,  the  current  language  of 
28  U.S.C.  §  954  speaks  only  to  deputy  clerks  acting  in  lieu  of  a 
deceased  clerk.   This  proposed  amendment  in  a  new  subsection  (a) 
of  section  954  makes  it  clear  that  deputy  clerks  may  act  whenever 
the  clerk  cannot.   It  also  permits  the  court  to  designate  an 
acting  clerk  of  court,  when  it  is  expected  that  the  clerk  will  be 
unavailable  or  the  office  of  clerk  will  be  vacant  for  a  prolonged 
period.   The  new  subsection  (b)  incorporates  current  language 
relating  to  the  compensation  of  a  deceased  clerk  of  the  Supreme 
Court,  with  gender-neutral  wording.   Conforming  amendments  change 
the  chapter  analysis  and  section  title  as  appropriate. 

Section  910.   REGISTRATION  OF  JUDGMENTS  FOR  ENFORCEMENT  IN  OTHER 
DISTRICTS. 

This  proposed  amendment  changes  28  U.S.C.  S  1963  to  make  it 
clear  that  a  judgment  in  an  action  for  the  recovery  of  money  or 
property  that  was  first  entered  in  a  court  of  appeals  or  a 
bankruptcy  court  may  be  registered  under  the  provisions  of  that 
section  and  that  the  section  1963  procedure  is  in  addition  to 
other  procedures  provided  by  law  for  the  enforcement  of 
judgments. 

Section  911.    PERMIT  MAGISTRATE  Jin>GE  POSITIONS  TO  BE  AUTHORIZED 
IN  THE  DISTRICT  COURTS  OP  GUAM  AND  THE  NORTHERN 
MARIANA  ISLANDS. 

Under  the  current  Federal  Magistrates  Act,  28  U.S.C.  §  631- 
639  as  amended,  magistrate  judge  positions  are  not  allowed  to  be 
established  for  the  district  courts  of  Guam  or  the  Northern 
Mariana  Islands.   The  Judicial  Conference  is  authorized  to 
establish  magistrate  judge  positions  in  all  other  federal 
district  courts,  including  the  District  Court  of  the  Virgin 
Islands.   In  1976,  Congress  amended  section  631  to  specifically 
include  the  Virgin  Islands  within  the  Act. 

The  Executive  Committee  of  the  Judicial  Conference  recently 
concluded  that  it  was  appropriate  to  seek  an  amendment  to  the  Act 
to  extend  the  statutory  authority  for  magistrate  judge  positions 
to  these  two  district  courts,  thereby  enabling  the  Conference  to 
establish  such  positions  in  all  federal  district  courts  upon  a 
showing  of  need.   It  is  noted  that  Chief  Judge  John  S.  Unpingco 
of  the  district  court  of  Guam  has  indicated  a  strong  interest  in 
having  the  services  of  a  magistrate  judge  to  help  manage  that 
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court's  growing  caseload.   Such  an  evaluation  of  need  by  the 
Judicial  Conference,  however,  is  moot  without  an  amendment  to  the 
statute. 

To  obviate  the  necessity  of  another  statutory  change  in  the 
event  the  future  caseload  of  the  district  court  of  the  Northern 
Mariana  Islands  merits  a  magistrate  judge  position,  the 
Conference  also  recommends  extending  the  statutory  authority  to 
that  district  court  as  well.   This  effectuates  the  salutary 
statutory  policy  of  permitting  all  federal  district  courts  to  use 
the  very  cost  effective  services  of  magistrate  judges,  where 
appropriate,  to  meet  their  workload  demands  based  on  demonstrated 
need. 

Section  912.   VENUE  IN  DIVERSITY  CIVIL  ACTIONS. 

28  U.S.C.  §  1391  venue  provisions  relating  to  diversity 
provide: 

(a)   A  civil  action  wherein  jurisdiction  is  founded 
only  on  diversity  of  citizenship  may,  except  as  otherwise 
provided  by  law,  be  brought  only  in  (1)  a  judicial  district 
where  any  defendant  resides,  if  all  defendants  reside  in  the 
same  state,  (2)  a  judicial  district  in  which  a  substantial 
part  of  the  events  or  omissions  giving  rise  to  the  claim 
occurred,  or  a  substantial  part  of  property  that  is  the 
subject  of  the  action  is  situated,  or  (3)  a  judicial 
district  in  which  the  defendants  are  subject  to  personal 
jurisdiction  at  the  time  the  action  is  commenced,  if  there 
is  no  district  in  which  the  action  may  otherwise  be  brought. 

This  provision  reflects  amendments  made  to  the  diversity  of 
citizenship  venue  provisions  in  1990  and  1992  that  were  intended 
to  ensure  that  there  would  be  at  least  one  district  in  which 
venue  would  be  proper  in  any  diversity  case  in  which  there  is 
subject  matter  and  personal  jurisdiction  without,  however, 
rendering • superfluous  the  provisions  of  §§  1391(a)(1)  and  (2) 
providing  for  residential  and  transactional  venue. 

As  currently  written  it  is  uncertain  whether  in  a  multi- 
defendant  case  to  which  this  subsection  applies,  venue  lies  so 
long  as  any  defendant  is  subject  to  personal  jurisdiction  in  the 
district,  or  only  when  all  defendants  are  subject  to  personal 
jurisdiction.   A  review  of  the  legislative  history  states  that 
the  purpose  of  the  amendment  was  to  make  §  1391(a)(3)  "more 
closely  parallel  ...  1391(b)(3)."   Section  1391(b)(3)  in  turn 
provides  for  fallback  federal  question  venue  in  a  district  in 
which  "any  defendant  may  be  found."   (Emphasis  added) 

The  Judicial  Conference  concluded  that  §  1391(a)(3)  should 
be  clarified  to  ensure  venue  in  any  judicial  district  in  which 
any  defendant  is  subject  to  personal  jurisdiction,  provided  there 


201 


was  no  district  in  which  the  action  could  otherwise  have  been 
brought.   This  is  consistent  with  the  legislative  history  to 
create  a  safety  valve  to  ensure  that  the  venue  requirements  do 
not  defeat  the  ability  to  bring  suit  in  federal  court  if  subject 
matter  and  personal  jurisdiction  are  available.   Furthermore,  in 
multi-defendant  cases,  if  a  particular  defendant  is  not  subject 
to  personal  jurisdiction  in  a  particular  district,  that  defendant 
alone  may  move  to  be  dismissed  from  the  action  for  lack  of 
personal  jurisdiction.   The  action  may  continue  as  to  the  other 
defendants. 

The  Conference  also  considered  a  recommendation  to  repeal  2  8 
U.S.C.  §  1392(a),  which  currently  provides:   "Any  civil  action, 
not  of  a  local  nature,  against  defendants  residing  in  different 
districts  in  the  same  State,  may  be  brought  in  any  of  such 
districts."   Based  on  the  recent  amendments  to  §§  1391(a)(1)  and 
(b)(1),  the  Conference  concluded  that  S  1392(a)  is  redundant  and 
should  be  repealed. 
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Appendix  2.— Letter  From  R.  William  Ide  III,  Past  PRESIDE^^^ 
American  Bar  Association,  to  Hon.  William  J.  Hughes' 
CHAIRMAN,  Subcommittee  on  Intellectual  Property  and 
JuDicL\L  Administration,  June  29,  1994 
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June  29,  1994 

The  Honorable  William  J.  Hughes 
Chaiman,  Subcommittee  on  Courts, 

Intellectual  Property  and  the 

Administration  of  Justice 
Committee  on  the  Judiciary 
U.S.  House  of  Representatives 
Washington,  D.C.   20515 

Dear  Mr.  Chairman: 

On  behalf  of  the  American  Bar  Association,  I  welcome 
the  opportunity  to  offer  this  statement  of  support  for 
the  enactment  ot  Section  401  of  H.R.4357,  the  Federal 
Courts  Improvement  Act  of  1994,  dealing  with  judicial 
retirement  matters.   I  request  that  these  comments  be 
included  in  the  record  of  the  June  30,  1994,  hearing  on 
the  bill  by  your  Subcommittee. 

Section  401  addresses  the  senior  status  system  which 
originated  in  1919  to  permit  a  federal  judge  to  retire 
from  r6>,ular  active  service,  but  retain  the  office  and 
continue  to  perform  such  judicial  duties  as  he  or  she 
is  able  and  willing  to  undertake.   In  1984,  Congress 
amended  the  law  to  provide  a  more  comprehensive  and 
rational  spectrum  of  age  and  years-of -service  criteria 
for  the  retirement  of  federal  judges.   Presently  under 
28  U.S.C.  Section  371,  commonly  known  as  the  "Rule  of 
80",  a  judge  between  the  ages  of  65  and  70  whose  age 
and  years  of  service  total  80  may  elect  either  to 
retire  on  salary  under  subsection  (a)  or  retire  in 
senior  status  under  subsection  (b) .   Federal  judges 
have  life  tenure  under  Article  III  of  the  Constitution 
and  are  not  required  to  retire  or  take  senior  status 
when  they  become  eligible. 

The  most  recent  modification  to  the  Rule  of  80  in  1989, 
imposed  a  requirement  that  senior  judges  work  a 
schedule  that  is  at  least  25  percent  of  the  average 
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active  judge's  schedule  to  be  eligible  for  salary 
increases  other  than  COLAs.   The  Judicial  Conference 
must  certify  in  each  calendar  year  those  senior  judges 
who  are  meeting  the  25  percent  requirement. 

Section  401  of  H.R.4357  would  only  amend  Section  371(b) 
to  permit  a  federal  judge  to  elect  senior  status 
between  the  ages  of  60  and  64  if  the  judge's  age  and 
years  of  service  equal  80.   The  Association  has  urged 
such  an  amendment  since  1988,  believing  that  a  judge 
between  the  ages  of  60  and  64  should  also  be  permitted 
to  retire  in  senior  status  if  the  judge's  work  years 
and  age  total  80.   Section  401  does  not  allow,  nor  does 
the  ABA  policy  support,  amending  subsection  (a)  to 
permit  a  judge  between  the  ages  of  60  and  64  to  retire 
on  salary. 

This  judicial  retirement  system  has  served  this  nation 
well,  particularly  during  periods  of  reduced  resources 
available  to  the  federal  judiciary.   Senior  judges  have 
provided  an  essential  service  by  helping  to  relieve 
staggering  caseload  pressures  and  by  helping  to 
compensate  for  lost  resources  due  to  judicial 
vacancies.   Lowering  the  eligibility  requirement  for 
senior  status  to  age  60  and  increasing  the  years  of 
service  requirement,  as  proposed  in  Section  401, 
expands  the  number  of  judges  available  to  hear  cases  at 
a  minimal  additional  cost  to  the  government. 

The  costs  to  the  government  associated  with  the 
amendment  would  not  be  substantial  because  a  judge  will 
continue  to  receive  the  same  salary  whether  he  or  she 
elects  senior  status  or  not.   There  is,  of  course,  the 
salary  and  related  expenses  associated  with  the 
appointment  of  a  successor  judge.   However,  such  costs 
do  not  compare  with  the  costs  associated  with  the 
creation  of  a  new  judgeship.   Indeed,  some  of  the  need 
for  new  judgeships  is  reduced  by  the  earlier 
appointment  of  successor  judges  and  the  concomitant 
expansion  of  the  pool  of  senior  status  judges. 
Allowing  judges  to  assume  senior  status  beginning  at 
age  60  would  generate  an  additional  number  of 
experienced  judges  for  the  pool  of  senior  judges. 
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In  the  May  1994  issue  of  "The  Third  Branch,"  the 
newsletter  of  the  Federal  Courts  published  by  the 
Administrative  Office  of  the  U.S.  Courts,  it  was 
reported  that  during  1992,  the  contribution  of  senior 
judges  equalled  92  active  judge  work  years.   The  study 
confirmed  the  invaluable  service  senior  judges  provide 
to  the  courts,  litigants,  and  taxpayers.   Senior  judges 
are  an  indispensable  resource  in  the  efficient 
management  of  the  caseload  in  the  district  courts, 
especially  with  regard  to  civil  cases.   On  a  day-to-day 
basis,  senior  judges  are  utilized  to  write  opinions, 
decide  motions,  provide  administrative  services  and 
participate  in  settlement  efforts.   They  are  assigned 
to  complex  litigation  —  both  civil  and  criminal, 
emergency  hearings,  and  oral  argument  panels. 
Statistics  show  that  senior  judges  handle  a  caseload 
almost  equal  to  that  of  active  judges.   Allowing  judges 
between  the  ages  of  60  and  64  who  have  the  requisite  16 
to  20  years  of  experience  would  significantly  enlarge 
the  value  of  senior  judges  to  our  judicial  system. 

The  ABA  strongly  encourages  the  subcommittee  to  support 
Section  401  of  the  Federal  Courts  Improvement  Act  of 
1994  allowing  judges  between  the  ages  of  60  and  64 
whose  years  of  experience  and  age  total  80  to  opt  to  be 
senior  judges. 


sincerely. 


R.  William  Ide  III 
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